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Auditor-General’s overview

This inquiry has been very challenging, and has taken a long time to complete. The
difficulty we had in completing the inquiry reflects the scale and complexity of
the problems that have beset the Plumbers, Gasfitters, and Drainlayers Board (the
Board). It also reflects that the last two years have been a time of considerable
change for the Board and the trades it regulates.

In September 2008, the then Minister for Building and Construction asked the
then Auditor-General to consider carrying out this inquiry. The request was
prompted by concerns about the number and nature of complaints received
by the Minister and the Department of Building and Housing, many of which
suggested that the Board was not carrying out its core functions adequately.

Earlier in 2008, the Minister had replaced most of the appointed members of the
Board. The new Board members took office with a clear understanding that their
role was to address the problems confronting the Board.

| record at the outset that the Board members have all been co-operative, and
focused on the need to tackle problems, throughout our work.

What this inquiry was about

Parliament has given the Board significant statutory powers to regulate the
plumbing, gasfitting, and drainlaying trades. The work of the Board is important
from a public safety perspective, because poor work in any of these trades can
endanger people and property. But it is also important for the people regulated by
the Board: the Board'’s decisions affect whether and how a plumber, gasfitter, or
drainlayer can work.

Like any public sector organisation exercising public power, it is vital that the
Board uses its statutory powers properly. The courts have developed a body of law
(known as administrative law) to safeguard people against the improper use of
public power. The principles of administrative law are often summarised as being
“simply that the decision-maker must act in accordance with the law, fairly and
reasonably”?

These principles are essentially the hallmarks of good administration. A well-
administered organisation has a clear understanding of its legal powers and
obligations, supported by well-documented policies and procedures that help its
staff to collect the right information, consider all the relevant factors, follow the
right process, and explain the process and the decision to the person affected

by it. Its work is transparent and documented, its processes are fair, and it can
explain the reasons for all of its decisions and actions.

1  SirRobin Cooke (1986), “The Struggle for Simplicity in Administrative Law”, in Michael Taggart (ed), Judicial Review
in the 1980s: Problems and Prospects, Oxford University Press, Auckland, page 5.
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This inquiry essentially assessed whether the Board was meeting these standards.
In looking at whether the Board was carrying out its functions properly, we were
therefore often also considering legal questions. Good administration and legality
are inextricably linked for bodies exercising public power.

What we found in our fieldwork in 2008/09

During 2008/09, my staff examined in some detail how the Board’s functions
under the Plumbers, Gasfitters, and Drainlayers Act 1976 (the 1976 Act) were
working. We found problems in most functions. The problems differed for

the various functions, but included unclear or non-existent policies, poor
communication, poor processes, decisions and policies that were not clearly
well-grounded in the legislation, and little awareness of the need to embed
basic administrative law disciplines into the Board’s everyday work and decision-
making.

We also talked to many individuals and organisations working in the building and
construction sector about their interactions with the Board. We encountered a
sector that was characterised by suspicion and discontent. Many plumbers and
gasfitters we spoke to were unhappy with the work of the Board at many levels.
They often did not understand why the Board made certain decisions, could not
see the reasons for some requirements, and were unhappy with the cost. They
also felt that they were unable to get clear answers to their questions.

Given that they fund the Board through their fees, many plumbers and gasfitters
were becoming increasingly disaffected. Some openly refused to participate in the
Board’s regulatory processes. Many challenged the fees they are required to pay.
Others told us that their frustration was such that they were considering leaving
New Zealand to work elsewhere.

Why has this situation been able to persist?

None of these problems appeared to be new, and many of the concerns we
identified with the way in which the Board was operating related to practices that
had been in place for many years.

We have reflected on how this situation could arise, and then persist for so long.
In our view, the answer is mainly that the Board has been subject to little effective
accountability. Until April 2010, the Board was not subject to the Ombudsmen
Act 1975 or the Official Information Act 1982. Although the Board members were
appointed by a Minister, there was no significant accountability relationship with
that Minister and no reporting to Parliament.
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The 1976 Act provided that those concerned about the Board’s decisions could
appeal to the High Court, but this is not an effective remedy for an individual
tradesperson concerned about a decision. The Board controls the livelihood

of those it regulates, yet there is no effective avenue for them to challenge its
decisions or hold it to account.

Steps the new Board members have taken to improve matters

The situation we encountered in 2008/09 was clearly serious. The newly

appointed Board members also recognised this. The Board has done a great
deal of work during 2009 and in early 2010 to deal with many of these issues. In
particular, the Board has:

improved communication with the trades —for example, through extensive
consultation processes, Board members attending meetings around the
country, and a new website;

worked to improve relationships with other sector organisations, including
through personal meetings with the governing bodies of those organisations
and the development of shared goals and work programmes;

commissioned an organisational review, to help it consider what changes need
to be made to the Board’s structure, capacity, and capability;

brought the Plumbers, Gasfitters, and Drainlayers Act 2006 (the 2006 Act) into
force, so that the legal environment for the Board’s work is clearer and more
able to be adapted to meet modern needs;

put renewed emphasis on tackling the failure rate for examinations, including
commissioning a report into the overall system, surveying candidates about
their experience of the examinations, and agreeing directions with others
involved in the training process; and

begun some work on the gas audit system, once it became clear that there
were problems with it.

These steps have all been necessary and important, and we commend the Board
for the progress it has made. We also note that the Board immediately took up
and acted on many other minor matters that we raised in our draft report in
December 2009.

Issues that still need attention

The problems with the Board’s activities are deep seated. The changes that have
been introduced are a good beginning, but are not yet sufficient. Some of the
matters that concerned us about the Board’s operations under the 1976 Act
continue to present risks with the introduction of the 2006 Act.
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My staff spent some time considering the range of problems and discussing
them with the Board, to identify common themes and underlying causes. Our
conclusion was that the main challenges for the Board now are:

to fundamentally change the culture of the organisation — from one that is
closed, defensive, and relying on the way it has done things in the past to one
that is open and engaged with the changing needs of the sector;

to develop the Board's capacity and capability so that it is able to maintain a
coherent overview of the emerging challenges for the sector and for its own role,
its relationship with other organisations, and the policy issues that affect it;

to ensure that it puts legality at the heart of everything it does, because at
present we consider that it simply does not have a clear enough focus on the
requirements of the legislation and administrative law disciplines, and of the
legal risk attached to its activities; and

to produce the comprehensive, clear, and practical policies and procedures that
are needed to turn the legislative rules into good administrative processes and
to ensure that the decisions made using those processes are consistent and
appropriate.

The two main practical areas of activity that we consider still require substantial
attention are the examination system, and the gas certification and audit system.
The Board has begun work on both of these, but rebuilding them will require
sustained effort by the Board in collaboration with a number of other agencies.

In our view, the organisational or cultural issues that we have identified will
also require sustained attention over a long time. In particular, the Board needs
to embed the principles of acting fairly, reasonably, and according to law, in
everything that it does.

Steps that need to be taken to rebuild trust in the Board

If the Board members keep going with the improvements they have already
initiated, and address the additional matters we have highlighted in this report,
they will achieve a lot. However, they also need to pay explicit attention to the
underlying problem that many in the trades have lost trust in the Board.

There is a great deal of writing on the importance of voluntary compliance in
regulatory systems. In any regulatory context, it is too hard to achieve high levels
of compliance through force or coercion — effective systems depend on people
choosing to participate and follow the rules. For people to want to comply, they
have to trust the system and see it as providing an overall benefit. The evidence
this inquiry gathered showed that many tradespeople do not have this view of the
Board at present.
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If more people drop out of the regulatory system or choose to ignore it, the system
will not be effective in protecting public safety.

In our view, the Board needs to maintain a clear overall focus on the need to

build and maintain trust in the Board. To build trust, it needs to behave fairly and
reasonably at all times, and make sure that this is apparent to all those interacting
with it. It needs to build the values of openness, accountability, integrity, and
fairness into all aspects of its work. It is important that the people the Board
regulates, and who fund its work, are able to see and understand what it is doing
and why.

There are two specific additional steps that we recommend the Board take to help
it regain the trust of the industry. It should establish:

a simple and effective complaints process for tradespeople who are unhappy
with a particular Board decision or action, so that there is an accessible and
transparent mechanism for getting a prompt review of a decision; and

an immediate and short-term process for considering and resolving grievances
arising from previous Board decisions that may have wrongly disadvantaged a
tradesperson.

The Board has accepted these recommendations.

Conclusion

If the Board takes all of these steps, and continues with its efforts to rebuild
relationships with the sector and to improve its communication, it will slowly
change its culture. Its goal needs to be to create a regulatory board that is open,
accountable, reasonable, and fair, and constructively working with the rest of the
sector in meeting emerging challenges and helping build a modern, effective, and
safe industry. This task will take time and effort, but the Board is now on the right
track.

I would like to thank the Board members and all of the staff for their co-operation
and assistance throughout what has been a difficult inquiry. | also acknowledge
the contributions from the many tradespeople and representatives of other sector
organisations who have provided us with information.

Lyn Provost

Controller and Auditor-General

28 July 2010






Our recommendations

We recommend that the Plumbers, Gasfitters, and Drainlayers Board:

1

10.

11.

12.

review its Licensing Policy Statement to ensure that it complies with the
Plumbers, Gasfitters, and Drainlayers Act 2006 and administrative law
principles;

discuss with the Department of Building and Housing whether mechanisms
under the Plumbers, Gasfitters, and Drainlayers Act 2006 are clear and
appropriate for controlling the work of exempt people carrying out plumbing,
gasfitting, or drainlaying work;

revise its Licensing Policy Statement to include a discussion of how it defines
“supervision”;

review its Registration Policy Statement to ensure that it complies with

the Plumbers, Gasfitters, and Drainlayers Act 2006 and administrative law
principles;

write further policies to guide the exercise of its other powers under the
Plumbers, Gasfitters, and Drainlayers Act 2006 and, in doing so, that it
carefully consider the legal basis for such policies;

consider with the Department of Building and Housing whether the
legislation needs to be amended to deal with registration and licensing
issues;

in preparing questions for any future examinations, ensure that the
questions are appropriate for assessment under the Plumbers, Gasfitters, and
Drainlayers Act 2006, are able to be answered, are free of mistakes, and do
not contain unrealistic scenarios;

review its processes for preparing and moderating questions, and for setting
examination papers;

work with the Ministry of Economic Development and the Department of
Building and Housing to consider what changes may be needed to enable the
gas certification system to operate as an effective public safety protection;

work closely with the Ministry of Economic Development and the
Department of Building and Housing to develop a gas audit process that
provides adequate assurance of the safety of self-certified gas installations;

review its policies for registering well-qualified and experienced plumbers
and gasfitters migrating to New Zealand to ensure that its current policies
give appropriate effect to its statutory discretion and to ensure that New
Zealand makes the best use of the skills of such immigrants;

clarify whether it can issue provisional licences to overseas plumbers,
gasfitters, and drainlayers before they apply for registration;
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13.

14.

15.

maintain and embed a practice of reviewing all of its fees and charges against
the good practice guide, Charging fees for public sector goods and services, to
ensure that it is budgeting and setting fees in keeping with its legal authority
and good practice expectations;

establish a simple and effective complaints process for tradespeople who

are unhappy with a particular Board decision or action, so that there is an
accessible and transparent mechanism for getting a prompt review of a
decision or action; and

establish an immediate and short-term process for considering and resolving
grievances arising from previous Board decisions that may have wrongly
disadvantaged a tradesperson.
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In this Part, we briefly explain:
why we carried out our inquiry;
the role of the Plumbers, Gasfitters, and Drainlayers Board (the Board);
- the recent history of the Board, including previous inquiries;
« the scope of our work in the inquiry;
« how we carried out the inquiry; and

how this report is structured.

Why we carried out our inquiry

In September 2008, the then Minister for Building and Construction (the Minister)
wrote to the then Auditor-General to ask if we would inquire into the way the Board
was carrying out its statutory functions — in particular, its registration and licensing
functions. The Minister was concerned about the number and nature of complaints
received by the Minister and the Department of Building and Housing, many of
which suggested that the Board was not carrying out its core functions adequately.

The complaints raised potentially significant questions about the Board’s
performance, including whether it was acting within its statutory authority and
making decisions on an appropriate basis. At the time, there were few effective
avenues for requiring the Board to account for its actions. It was not subject to
the Ombudsmen Act 1975 or the Official Information Act 1982, and the types of
issues being raised were unlikely to be reviewed through court action. However,
the Auditor-General audits the Board and can inquire into its use of its resources.

The work of the Board is important. Through its registration and licensing
processes, it controls entry to the plumbing, gasfitting, and drainlaying trades.
Effective regulation of these occupations is important for public safety. These
trades are also important economically because they are necessary for an effective
building and construction industry. Equally, the Board’s decisions are important
for the more than 10,000 individuals who need current licences to be able to work,
and for the businesses that employ them.

The Auditor-General agreed to the request from the Minister and announced
terms of reference for the inquiry on 17 November 2008 (see Appendix 2).

Role of the Plumbers, Gasfitters, and Drainlayers Board

The Board has existed in some form since 1912 to control entry to the plumbing,
gasfitting, and drainlaying trades. The Board’s workload is significant, particularly
because it regulates three trades at once. Most regulatory bodies focus on a single
trade or profession.




Part1

Introduction

17

18

19

1.10

111

For all of the period examined by our inquiry, the Board was operating under the
Plumbers, Gasfitters, and Drainlayers Act 1976 (the 1976 Act). An updated Act
was passed in 2006 (the 2006 Act), but only a small number of its provisions were
brought into force straight away. Most of the 2006 Act was to come into force
after consultation about the future structure and categories of registration for the
regulated trades. The consultation has recently been completed, and the 2006 Act
came into force on 1 April 2010.

Under the 1976 Act, the Board’s main functions were to:

+ make recommendations to those who teach or train people to work in these
trades;
organise examinations for people wanting to work as plumbers, gasfitters, or
drainlayers;
register people to work in these trades if they meet an appropriate standard;

+ administer the ongoing licensing system for those currently working in these
trades;
run a continuing professional development programme for gasfitters to ensure
that they maintain an adequate level of competence; and

- operate the disciplinary system for people breaching the legislation or
standards of work.

The 2006 Act continues these functions and broadens them to include, among
other functions:

determining the registration categories for the three trades, the minimum
standards that people who wish to be registered must meet, and the terms
and conditions under which people are registered;

determining for each class of registration the work that they are authorised to
do, or to assist in doing;

issuing and renewing licences to registered people and prescribing terms and
conditions on those licences;

promoting, monitoring, and reviewing the ongoing competence and safe work
practices of registered people and provisional licence holders; and

making recommendations to the Minister about making regulations.
Under the Gas Act 1992 and associated regulations, the Board receives copies of

all certificates issued for gasfitting work. It has statutory power to enter premises
to check the adequacy and accuracy of those certificates.

The Board is a stand-alone statutory body. A Minister appoints the members
of the Board, and the Board appoints a Registrar. The practice has been for the



Part1

Introduction

112

113

114

1.15

116

117

Registrar to effectively function as chief executive of a small secretariat.? The
Board does not receive any funding from the government and must fund its
activities through the fees it charges.

For many years, the Board was administered as part of the health portfolio.
Appointments were made by the Minister of Health, and the Ministry of

Health was responsible for the Board’s legislation. On 31 January 2008, those
responsibilities were transferred to the newly created portfolio of the Minister
for Building and Construction. At the same time, the Department of Building and
Housing became responsible for the Board’s governing legislation.

The regulatory system that the Board operates is complex, and can be quite
difficult to understand. It also changed in important ways after the 2006 Act came
into force on 1 April 2010.

Recent history of the Plumbers, Gasfitters, and
Drainlayers Board

The Board has had a complex and difficult history in recent times. It has been
heavily affected by changes to the organisation of trades, and by changes in the
tertiary education system that affected the funding and delivery of trade training
and apprenticeships.

In 1999, the 1976 Act was amended to change the composition of the Board.
Those changes removed the formal link between the Board and the Master
Plumbers Association and other trade bodies, and created instead a link with a
newly established Industry Training Organisation (ITO). This was a major shift
from the traditional structure of the industry and was controversial at the time.

The introduction of the competitive provision of tertiary training was also
significant for the Board. It had a major effect on the relationship between

the entry examinations the Board administered and what might be taught in
apprenticeship teaching in polytechnic institutes and on-the-job training. The
Board had previously worked with the New Zealand Trades Certification Board to
arrange examinations, but this body was replaced by the system that established
the New Zealand Qualifications Authority (NZQA) and the National Certificate
qualification.

In 2001, the Ministry of Health asked Audit New Zealand to investigate concerns
about the overall governance of the Board’s functions, and specifically the
management and conduct of the examinations for registration as a craftsman.
That review identified problems with the examination systems that were
operating then and recommended changes to strengthen them.

2 We were told that the Board'’s policy was for all correspondence to be signed by the Registrar. Unless otherwise
stated, the Registrar had signed all the correspondence we refer to.
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In 2006, the Minister for Tertiary Education commissioned an independent review
into relationships in the plumbing, gasfitting, and drainlaying industry, with

a particular focus on training and entry qualifications. The review was carried

out by a barrister, Hazel Armstrong, and is known as the Armstrong report. The
Armstrong report identified the following underlying issues:

skills shortages, with insufficient and declining numbers of people achieving
registration;

substantial increases in government funding for training, while the number of
new registrations continued to fall;

a dysfunctional relationship between the Board and the ITO, with the

Board having lost confidence in the National Certificate as a prerequisite

for registration, 90% of National Certificate holders failing the registration
examination, and not enough co-operation between the bodies to enable new
unit standards to be developed; and

poor performance by the ITO, with the Tertiary Education Commission (TEC)
expressing concern, a substantial section of the industry withdrawing from it
and establishing a separate system for training apprentices, and NZQA refusing
to register amended unit standards (which needed Board endorsement).

The backdrop to both reviews was a very low pass rate for people sitting the
Board’s examinations. The Armstrong report’s overall conclusion was that:

There is a systemic failure at the interface of the training and registration
systems which is resulting in poor value for money for both Government and
industry?

The report made a number of recommendations for change, directed variously
at TEC, NZQA, the administering government department (at the time, the
Ministry of Health), the ITO, the Board, and the select committee that was at the
time considering a Bill that would amend the 1976 Act. Some but not all of the
recommendations were implemented, and the Board members were replaced.

As already noted, a revised Plumbers, Gasfitters, and Drainlayers Act was passed in
2006. It preserved the basic elements of the regulatory system and the role of the
Board but made several changes to modernise the system. Most of the 2006 Act
was not brought into force at the time, because consultation and new regulations
were needed before it could operate effectively. Completing these steps was
hampered by the change to a new administering department and changes in the
composition of the Board.

In 2007, the Board raised its licensing fees to take account of the extra costs that it
anticipated would follow from implementing the 2006 Act. The increase provoked

3 HArmstrong (May 2006), An Independent Review into Relationships in the Plumbing, Gasfitting and Drainlaying
Industry, page 16.
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some concern in the industry. The Minister asked us to comment on the Board’s
processes for setting fees and, in particular, on the adequacy of its consultation,
in 2007.

In July 2008, the Minister replaced most of the Board members with new
appointments, including Hazel Armstrong, who carried out the 2006 inquiry into
problems in the industry. The new Board appointed Ms Armstrong as chairperson.

In September 2008, the Minister asked the then Auditor-General to consider
carrying out an inquiry. We have been aware throughout our work that the current
Board has been appointed with a mandate to address the existing problems,
including those that we might identify, and to usher in the new legislation.

The current Board, working with the Department of Building and Housing, has
given priority to implementing the 2006 Act in 2009/10. During 2009, the Board
completed a new process of consultation with the industry. The new Act came
into force on 1 April 2010.

It has been clear throughout our work that the Board and the trades it regulates
have had a turbulent recent past, with a significant amount of change and
discontent. When we began our work, a decade after the major reforms of 1999,
it was clear that the discontent and concerns had not diminished sufficiently and
that significant parts of the dysfunction identified in the Armstrong report still
continued. We sought to understand what was driving those problems and what
steps might need to be taken to address them.

Scope of our inquiry

Our terms of reference (see Appendix 2) focused on plumbers and gasfitters,
rather than drainlayers, because the concerns that had prompted our inquiry
largely related to those trades. Our terms of reference stated that we would
examine whether the Board had appropriate policies, procedures, and systems in
place for:

setting examinations for people wishing to become plumbers and gasfitters;
registering and licensing people;
assessing applicants from overseas; and

ensuring proper supervision of people required to work under the direction or
supervision of a more experienced (formerly “craftsman”and now “certifying”)
plumber or gasfitter.

As is standard in our major inquiries, we also indicated that we could look into
any other matter that arose during our work. In practice, we have ended up
looking broadly at all of the Board’s functions. This is because a very wide range of
concerns were raised with us during the inquiry.
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As well as the core areas noted above, we have also considered the disciplinary
process, the interaction between the Board and the teaching and training
providers, the Board’s general approach to interaction with the people it regulates,
and some internal governance and management questions.

This wider scope increased the time needed to complete the inquiry, but we
considered that it was important to address the full range of issues that emerged,
given the breadth and depth of the concerns raised with us. In summary, those
concerns included:

the Board'’s interaction with training providers, including the quality of
teaching, variability of teaching and assessment, lack of national co-ordination,
and unreliable standards;

the quality of the examination questions, the setting and marking process, and
the link with what was being taught;

the ability of the registration system to respond to overseas applicants
effectively, and the way in which several overseas applicants were dealt with;

the basis on which the Board was making registration and licensing decisions,
with many people expressing concern that they did not understand the
reasons behind adverse decisions and fears that they were being victimised;

uncertainty about the legal capacity of the Board to take some of the steps it
took, generally and with individuals;

concern about disciplinary systems, both in how they were initiated and
operated in individual cases and the efficiency and responsiveness of the
overall system;

the adequacy of the audit process for gas installations, and its link with the
maintenance of standards of competence;

the adequacy of the continuing professional development programme;

confusion about supervision and direction requirements for those not yet fully
registered, including what was needed to meet these requirements and the
approach taken to enforcement;

concern about the scale of fees and recent increases, with particular concern
about the fees for examinations and assessments of overseas applicants;

many general expressions of lack of faith in the system and dissatisfaction with
the nature of interaction and communication between the Board and those it
regulates; and

governance questions about the way the Board was operating, the role of the
Registrar, and the general running of the organisation.
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Towards the end of 2009, a significant public safety concern emerged about gas
installations and the adequacy of the certification and audit regime. The Minister,
and the Associate Minister of Energy and Resources, wrote to the Auditor-General
to ask that we extend our inquiry to also take account of these events. We agreed,
because the issues highlighted the significant public safety goals that the Board’s
systems are meant to support, and were relevant to a number of processes that
we were already considering.

How we carried out the inquiry

We structured our work in part as an open-ended inquiry and in part as a
performance audit (where we systematically assessed the Board’s policies and
procedures and sampled files to check whether we could see those procedures
operating in practice).

We carried out most of our fieldwork in late 2008 and the first half of 2009. We
reviewed 100 files of individual plumbers and gasfitters, and a wide range of
Board files and minutes relating to the governance of the organisation.

We systematically assessed the Board’s standard policies and actions against
the legislation, to identify the legal basis for the way in which it was acting. We
expected to be able to trace a clear line from the legislation, to an operational
policy, to individual decisions and actions.

We interviewed about 60 people, including all current staff, current and past
Board members, representatives from major industry organisations, training
providers, other government agencies that interact with the Board, and some
businesses in the industry. We were also contacted by many individuals working
in the industry. We met with some of these people and talked to many others by
telephone.

This provided us with a great deal of information and perspectives on all aspects
of the Board’s operations. We then spent some time analysing that information,
and checking many matters of detail and fact. This process included our seeking
an independent review of the questions used in the examinations administered
by the Board, because concerns were raised so often about the quality of those
questions and their marking.

We gathered additional information on the gas certification and audit system by
reviewing the Board’s files and systems in late 2009, when we were asked to also
inquire into the effectiveness of those systems.
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In December 2009, we provided an initial draft of our report to the Board for
comment. Because the Registrar had recently left the Board, we consulted him
separately on the draft report.*

Given that the report was long and detailed, we asked for comment initially on
the accuracy of the information and analysis it contained, before we formed
firm views on the matters we were discussing. As part of this process, the Board
provided us with a considerable amount of information about the work it had
been doing in 2009 to address some of the problems and to enable the 2006 Act
to be brought into force.

We revised the draft report to take account of this information and other
comments. As the 2006 Act came into force during this time, we also assessed
the effect of the 2006 Act on our findings. We then consulted again with the
individuals and organisations discussed in the draft report, both to ensure the
accuracy of our work and to ensure that all of those affected by the report had a
full opportunity to respond to any criticisms.

Structure of this report

Our work has been wide-ranging and detailed. We do not attempt to summarise
it all in this report. Rather, we have focused on the main areas of the Board’s
activity and the main matters that we consider need attention. We have included
examples to illustrate our findings, but we do not name any individuals in those
examples.

The report is complex because we have needed to take account of the 2006

Act coming into force towards the end of our work. Where relevant, we first
summarise the requirements under the 1976 Act and our findings when we
carried out most of our fieldwork and analysis in 2008/09. We then go on to
discuss any changes arising from the 2006 Act or steps taken by the Board, before
highlighting any issues that we consider still require attention.

The report summarises our work and conclusions in the following eight Parts:

Part 2 looks at organisational issues and discusses the Board’s policies and
procedures, strategic capacity, relationships with the sector, organisational
culture, and a number of other issues;

Part 3 discusses the Board’s role during apprenticeship and training;
Part 4 discusses the registration and licensing system operated by the Board;
Part 5 discusses the examination system operated by the Board;

- Part 6 discusses the gas certificate system and gas audit system operated by
the Board;

4 We refer to him as the former Registrar when we are reflecting his comments.
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+ Part 7 discusses the process the Board uses to register overseas applicants;

- Part 8 discusses the fees and charges set by the Board and the process it uses
to do this; and
Part 9 draws together the common themes that emerged from all of these
different activities and summarises our overall concerns and comments.

Appendix 1 sets out the story of Mr Garry Jones, a plumber and gasfitter from Te
Anau. We have included his story as a case study of the types of things that can
and have gone wrong with the Board’s processes. Appendix 2 sets out the terms of
reference for our inquiry.
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In this Part, we discuss our findings on the organisational issues at the Board. We
begin by outlining what we found when we carried out most of our fieldwork in
2008/09, and then record the steps that the Board has taken to address many of
our concerns.

The Part concludes with a discussion of the issues that we consider still need
attention.

Overall, we found that significant organisational problems existed in 2008/09.
These included:

+ alack of clear or comprehensive operational policies to guide and explain the
way in which the Board gave effect to its statutory tasks;

inadequate policy and strategic capacity, so that the Board has not been able to
ensure that the legal and regulatory environment has kept pace with current
needs;

poor relationships with other organisations in the sector;

a governing Board struggling with the effects of repeated turnover and with
the challenge of carrying out a high disciplinary workload when most Board
members work part-time and are self-employed; and

an unhealthy organisational culture, with unhappy staff and a lack of openness
and accountability to the trades that fund the Board and that it regulates.

By 2010, when we were discussing our draft findings with the Board, the situation
was very different. In many instances, the Board was able to provide us with
information on the steps it had already taken to begin to tackle the problems. In
otherinstances, it accepted our concerns immediately and began work to deal
with them. In our view, these various initiatives are taking the Board in the right
direction, and the current Board has made significant progress on the many
organisational challenges that confronted it when it took office.

The problems are not yet solved, and some of the challenges created by the
current composition and workload of the Board may not be able to be resolved
without further policy work and legislative change. The Board also needs to
understand that significant change to an organisation’s culture takes time,
particularly when some of the problems are deeply embedded in its operating
practices. It will need to maintain its focus on organisational change for some
time.
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What we found in 2008/09

The Board’s policies and procedures

One of the first steps in our inquiry was to obtain a full set of the Board’s policies
and procedures. The policies can be grouped into two main categories:

those dealing with governance and internal administration; and

those dealing with operational matters.

Operational policies are important for organisations that routinely exercise
statutory powers. Operational policies help the organisation to be clear and
consistent in the way it exercises its powers, and to follow the right process.
Good operational policies protect the organisation by helping it meet its legal
obligations, and provide information to the people about whom decisions are
made.

Governance policies

We were given a set of governance policies dated May 2008. These were generally
clear and reasonably comprehensive, and had changed little from the previous
policies.

We had only minor questions about the substance of these policies:

« Wediscuss later our concern that the policies suggested too strict a
demarcation between the activities of the Board and the Registrar. In the
context of the Board, we question whether it is appropriate to limit the role of
the Board to a traditional governance function.

The conflicts of interest policy was very brief and did not refer to the Local
Authorities (Members’ Interests) Act 1968. We found no acknowledgement in
the Board’s documentation that it is subject to this Act. The Local Authorities
(Members’ Interests) Act requires specific actions if a Board member has a
financial interest in a matter coming before the Board, and there are potentially
serious consequences (including loss of office) if it is breached. It might also

be useful for this policy to provide guidance on how to consider the more
complex questions about possible conflicts of roles, as well as direct personal
or financial interests.

+ Atthetime, the Board did not appear to have a policy on disclosing

information, whether under the Privacy Act 1993 (which sets out the rights of
individuals to access information about themselves) or more generally.
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Operational policies

The operational policies we were given were less satisfactory. It was unclear when
they had been prepared because they were undated. Many were simply a collation
of forms, information that was available on the website, and the legislative
requirements. We were later told by several staff, including the former Registrar,
that these documents had been compiled between the time that our inquiry was
announced and the beginning of our investigative work two days later.

We have concluded that the Board did not have clear or comprehensive
documented policies to guide and explain its operational activities.

Without clear or comprehensive policies, we found it very difficult to understand
what the Board’s policy was on various issues. More importantly, we were

often unable to find documentation that explained the reasons for those policy
decisions, or that showed how the policy or practice related to the legislation that
governs the activities of the Board.

Both the 1976 Act and 2006 Act are complex and state many different tests
and criteria. In practice, each formal decision the Board makes under the Act
should be underpinned by a process for gathering information. In any decision-
making system, there should be a range of information readily available about,
for example, how the process works, what information and factors are needed
or relevant, and how and when decisions are made and communicated. This
information is important and useful for those about whom decisions are made.
Itis also helpful as a guide to staff, and promotes consistent and high quality
decision-making.

The importance of the operational policies that underpin administrative decision-
making has long been recognised in law. In most public sector organisations, the
public have statutory rights to have access to the internal policies, principles, rules,
or guidelines that govern how decisions about them are made, and to the reasons
for decisions.> Now that the 2006 Act is in force and the Official Information Act
1982 applies to the Board, these statutory rights are also available to people
regulated by the Board.

These rights are an important practical protection for the rights of individuals to
know in advance the principles and rules that will guide decisions about them.
They promote accountability and improve the quality of decisions by enabling
those affected to present better information and representations to the decision-
maker. They reflect good administrative and decision-making practice, and general
administrative law principles.

5 Seesections 22 and 23 of the Official Information Act 1982.
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In our view, the policies and systems of the Board that we reviewed in 2008/09

were not adequate for these purposes. The Board could not easily have provided
this information if it had been asked for it. As we noted in our discussion about

the governance policies, the Board did not appear to have a policy on disclosing
information, whether under the Privacy Act 1993 or more generally.

We regard these gaps as significant, because a theme throughout this inquiry has
been the difficulty of communicating with the Board and the inability of people
to understand the decisions made about them. We consider that a significant
contributing factor has been the lack of clear operating policies explaining how
the Board puts the law into operation.

The Board’s strategic capacity

Until recently, the Board has been working with very dated legislation and
regulations, in an environment that has changed significantly in the last 30 years.
Patterns of employment are changing, and the workforce is now highly mobile,
both domestically and internationally. Many people move locations or change jobs
frequently. Businesses are also structured in new and different ways, as people
look for specialist niches and different ways of providing and packaging services.
Not everybody wants or needs to have general skills across a whole trade. People
may also want to come into and out of the industry in different ways and at
different stages of their working lives.

Other relevant changes include:
the different training environment as a result of reforms in the tertiary sector;

- the development of more advanced teaching, learning, and assessment
techniques in the education sector;
significant changes to the regulatory environment, with reforms of the
Building Act 2004 and other relevant legislation and standards; and

changing expectations of service and interaction with public sector
organisations.

All of these changes posed challenges for the Board’s work and the way in which
the 1976 Act and regulations operated.

An organisation with good strategic and policy capacity anticipates problems and

looks for constructive solutions to them. We expected to see an organisation that

was:

- well-connected with other organisations in the sector and the people that it
regulates;

open;
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- thinking strategically about emerging challenges; and

- engaging regularly with the government department with policy responsibility
for the legislation about what changes might be needed in the coming years.

Instead, we found an organisation that saw itself as duty bound to continue to
enforce out-of-date legislation and regulations despite their growing lack of fit
with modern circumstances. Rather than fostering discussion about possible
changes, the Board appeared to have had little regular or meaningful contact
with its administering department on policy matters, including possible changes
to the 1976 Act and regulations. We did not see evidence that the Board was
maintaining a strategic or policy overview of its role, the operation of the
regulatory system, and the state of the sector.

So long as the 1976 Act remained the law, Board staff had to administer it. But
when new situations arose that the 1976 Act might not accommodate well, we
expected the Board to engage with the individual to discuss possible options, and
to take up the issue at a policy level to promote change, rather than to simply
assert that the law does not allow that situation or that level of flexibility.

The former Registrar told us that he met regularly with relevant Ministry of
Health staff, but that it was made clear to him that changes to the legislation

and regulations were not possible. The Ministry of Health told us that there were
some meetings during 2007, and there were also a number of meetings with the
Minister of Health. The Ministry regarded these as updates rather than substantial
policy engagement.

In our view, this lack of a strategic and policy capability in the Board over many
years has been at the root of some of the current problems. It has meant that
the Board has failed to identify emerging problems early enough or to interact
effectively with the policy and political system to ensure that the legal and
regulatory environment keeps pace with current needs.

Relationships with other organisations in the building and
construction sector

The Department of Building and Housing has overall policy responsibility for the
building and construction sector and the specific legislation. Its role is to advise
the Minister on emerging policy issues and the need for any change to the Act or
regulations. It needs to work closely with the Board to identify the need for any
changes and to develop recommendations, because it will not have the same level
of direct practical knowledge of the issues. It is important that there is an effective
collaborative working relationship between the Board and the Department of
Building and Housing.
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When the Board was within the health portfolio, it was a very small part of the
work of the Ministry of Health. One of the reasons for transferring responsibility to
the newly created building and construction portfolio was to enable greater focus
on these regulatory questions in their practical context.

The combination of the transfer of responsibility to the Department of Building
and Housing, the need to implement the new legislation, and the controversy
surrounding the Board in the last few years has meant that the Board and the
Department are now paying significant attention to the issues confronting this
sector. We encourage the Board and the Department to maintain that level of
engagement, and to ensure that there is meaningful strategic oversight and
ongoing policy consideration of emerging issues.

Relationships with training organisations

All of the different routes for training plumbers and gasfitters ultimately lead
to the registration examinations administered by the Board. It is not possible to
become a registered plumber or gasfitter without passing the examinations.

The Board has an important informal role in working with training providers and
those involved in the qualification system. There needs to be very close alignment
between the content of the Board examinations, what is actually taught by
training providers and those supervising trainees, and what is prescribed in unit
standards and assessed in the National Certificate approved by NZQA. Given that
an apprenticeship is up to five years long, any significant changes to the content
of apprenticeship training need to be phased in so that the whole system adjusts
in a co-ordinated way.

In practice, collaboration is important if the system is to work. No agency has a
formal lead role, but the Board sits at the centre of the system as the gatekeeper
for entry into the plumbing, gasfitting, and drainlaying trades. It is the only public
sector agency focused on these particular trades, because the education agencies
all have more general roles. It is therefore logical for the Board to take a central
role. In this context, a central role requires a strong focus on building collaborative
relationships, which in turn relies on communication, trust, and co-operation
between the various bodies.

[t is clear from the many discussions we had with industry participants that the
Board has not succeeded in this role for many years. Relationships between the
Board and others have been difficult. Trust has been low, and the industry as a
whole has been very politicised. There has been some improvement in recent
years, but the level of communication and co-operation was still far from ideal



Part 2

Organisational issues

2.33

2.34

2.35

2.36

2.37

when we did our fieldwork in 2008/09. Examples of the difficulties that were put
to us included:

the length of time taken to get new unit standards approved for the National
Certificate, which required collaboration between the training providers, the
ITO, the Board, and NZQA,;

- ongoing debate and discontent about changes to the registration
examinations that were not well aligned to the new unit standards or teaching
prescriptions; and

- thelack of a clear protocol for how to work through issues.

All of the other agencies we talked to in 2008/09 told us that it was very difficult
to work with the Board because it was not an open organisation and did not
appear to appreciate the importance of collaboration.

Our discussion of the examination system in Part 5 illustrates the relationship
difficulties that have prevailed for some time.

The new Board has consciously worked to improve relationships with the sector
during the last year. We consider that this is an important initiative. In our view,
the clear inability of agencies to work together effectively in the past has been a
factor in the difficulties with the examinations and the low pass rates. Put simply,
the Board’s failure to build collaborative working relationships with the other
agencies in the sector has disadvantaged those trying to train and qualify through
the system.

The relationships between the various bodies are a point of contention in

the industry. At times, we have heard conjecture about the significance or
consequences of historical and current links. We encourage the Board to address
that conjecture by being open about the relationships and roles between

the various industry bodies. Relationships are important for the successful
development and regulation of the industry. The people who are subject to that
regulation and who fund the system through their fees need to be assured that
the organisations are working together appropriately.

Board turnover

The Board has had several full or nearly full changes in membership in the last 10
years. Each time, the relevant Minister has had reasons for making the changes.
We do not question those decisions. But we note that this level of change at

the governance level always has a cost, because new Board members take

time to become familiar with the organisation, their role in it, and the strategic
and operational issues that need to be addressed. We were told that new or
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departing Board members sometimes did not receive any clear explanation for the
membership changes, which they felt hampered their ability to address problems.

The Board has a range of statutory tasks that Board members carry out directly,

so these changes have slowed some ordinary business. In particular, the
disciplinary processes carried out directly by Board members have required careful
management as membership has changed.

Another result has been that the Board staff, in particular the Registrar, have
become increasingly important as a source of institutional knowledge and advice
for Board members. Many of the current and past Board members we spoke to
were open about their practical reliance on the former Registrar for information
and advice on a wide range of strategic and operational matters. That will, of
course, always be an important role for a permanent secretariat, but it has meant
that successive Board members have not been well placed to assess issues for
themselves or to question the advice they received.

One part of the role of a governing Board is to bring a wider perspective and to
test and challenge management thinking. Any Board subject to frequent and
large-scale changes in membership is going to struggle to perform that role well.

In our view, this level of change in recent years has had practical consequences
for the governance of the organisation. The Board confirmed to us that, after

new members were appointed to the Board in July 2008, it took time to

become acquainted with a wide range of challenges and to build the necessary
regulatory experience, industry knowledge, and personal relationships with other
stakeholders.

The composition of the Board

We also noted some unresolved debate in the sector about the nature of Board
appointments and what links with external organisations should or should not
exist at Board level.

Before 1999, the 1976 Act dictated the composition of the Board in some detail.

In particular, it required two people to be nominated by the Master Plumbers
Association, two people to be nominated by the relevant union, one representative
of the Gas Association of New Zealand, and one person to be nominated by

the Master Drainlayers Association or Society. The other Board members were
variously provided by the relevant government departments, Local Government
New Zealand, and a local authority.

The 1999 amendments to the Act deliberately removed this level of prescription
and the structural links with other industry bodies. The law is now silent on the
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composition of the Board, other than requiring two members from each of the
three occupations, and allowing the possibility of one person representing a
relevant training organisation.

For some years, the Board did not include individuals from the unions, Master
Plumbers Association, or the Gas Association. A different approach was taken

in 2008, and the Board currently includes one person who works with the

Gas Association, and one person who is on the Board of the Master Plumbers
Association, as well as a Director of the Plumbing, Gasfitting, Drainlaying

and Roofing ITO. Unlike the previous system, these individuals have not been
nominated by their organisations, but have been directly chosen and appointed
by the Minister. Nonetheless, there has been some suggestion that their
appointments were inappropriate.

We do not have a view on whether organisational links through Board
appointments is desirable. We note that there is nothing in the legislation to
prevent it. We consider that the approach to separation or linkage is a choice
available to Ministers when they make the appointments, depending on their
approach to building effective working relationships in the sector. Any concern
about possible conflicts of interests should be able to be managed by appropriate
protocols and meeting procedures.

The Board raised a separate issue with us. It noted that the practical demands

on Board members were significant and time-consuming if they were to be done
well. The Board is not just a governance body, like a corporate board. It is also a
statutory body with substantive decision-making functions under the legislation.
In particular, the disciplinary function requires Board members to be available for
extended hearings and quasi-judicial decision-making. While the Board continues
to be largely made up of people who are running their own small businesses, it
will be difficult to find people who have the relevant skills and are able to devote
enough time to fulfil the Board’s responsibilities.

We agree that this presents a real practical challenge, and that the demands of
the disciplinary function, in particular, need to be considered when decisions
about the composition of the Board are made.

Balance between governance and management

The fact that the Board has substantive functions to perform also means that
the normal organisational balance between governance and management
roles is unlikely to be appropriate. We reviewed the current governance policies
dated May 2008, as well as the previous policies. They set out quite a strict
demarcation between the Board’s role, which is focused on strategic direction,
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and management. The policies gave the Registrar primary responsibility for all
operational activity.

That policy may have matched the approach of previous Boards. However, the
balance of rol