PROCUREMENT

A Statement of Good Practice

June 2001

Office of the Controller and Auditor-General

INSTRUCTIONS

To assist you, this document has the following hyperlinks:

· From the Table of Contents on page 2 you are able to click on the page numbers (highlighted in blue) to take you to that page.

· When in Part 2 (the Procurement Process) the Overview of the Process hyperlinks to the appropriate sections.  The decision charts in this part also hyperlink to the appropriate section.

· We have also provided regular links back to the Contents pages.

TABLE OF CONTENTS

3Introduction

Part 1:  Overriding Considerations
5
General Obligations
6
Government Procurement Policies
6
Financial Delegations and Other Authorities
6
General Approach to Procurement
7
Procurement Policies and Procedures
7
Use of Procurement Agents
7
The Use of Discretion in Selecting the Method of Procurement
7
Legal Considerations
8
Compliance with Legislation
8
Public Law Considerations
8
Contractual Considerations
9
Confidentiality
10
Intellectual Property Risks
10
Other Legal Risks
10
Ethical Considerations
11
Declarations of Interest
11
Confidentiality and Accuracy of Information
11
Disclosure of Information
11
Contact with Potential Suppliers during the Evaluation Process
12
Use of Consultants or Procurement Agents
12
Economic Considerations
12
Total Cost of Ownership (“Whole of Life” Cost)
12
Value for Money
13
Market Effects
13
Inventory Costs
13
Risk Management Considerations
14
Involving Competent People
14
Procurement Planning
14
Contract Management Procedures
15
Record Keeping
15
Syndicated Procurement
16
Technological Changes
16
Part 2:  The Procurement Process
18
Overview of Contents
19
Part 3:  Further Discussion on:
70
1.
Engagement of Consultants
71
2.
Syndicated Procurement
79
3.
Contracting out, Co-sourcing or Outsourcing
83
4.
Contracting for the Construction of Physical Works
91
5.
Sole Source Situations
101
6.
Sole or Monopsonist Procurers
103
7.
Electronic Commerce
104



Introduction

Background

In September 1995 we issued a statement of good practice – Good Practice for Purchasing by Government Departments.
The statement brought together a number of existing documents and instructions relating to purchasing.  It was not a centrally promulgated set of rules or guidelines.  Rather, it was a guide for the basic procurement process and a set of benchmarks against which departmental purchasing practices could be assessed.

Feedback on the statement showed that it was well received and useful to departments in developing their own purchasing manuals.

Why are we revising the 1995 statement?

Procurement practice has continued to evolve rapidly.  We consider that the 1995 statement would benefit from revision in order to:

· identify the overriding principles which apply to the procurement process;

· address new developments over the last 4 or 5 years; and

· address more fully three elements of the process which are especially relevant to significant procurements:

· the business case;

· the procurement plan; and

· project management.

What does this statement of good practice contain?

This statement is in 3 parts.

· Part 1 sets out the overriding considerations that a public entity should consider when procuring goods or services.

· Part 2 describes, in relation to each part of the basic procurement process:

· the overall principles of good practice; and

· information which a public entity might include in its own procurement manual.

· Part 3 discusses particular types of procurement, and how the basic procurement process described in Part 2 applies to them. The types of procurement which Part 3 covers are:

· the engagement of consultants;

· syndicated procurement;

· contracting out, co-sourcing, and outsourcing;

· contracting for the construction of physical works;

· sole source situations;

· monopsonist or sole procurers;

· procurement in the electronic commerce context; and

· guidance on IT System procurement (will be developed at later date).

How should this statement be used?

This publication is a statement of good practice.  It is not a set of rules.  We suggest that each public entity uses the statement as a benchmark for its own procurement policies and procedures, and as a guide to what its own procurement manual should contain.

In our role as the auditor of public entities, we would expect to find that an entity’s procurement policies and procedures compare favourably with this statement.

The statement is also not a guide to a public entity’s legal obligations.  Each entity should supplement the statement with legal advice where necessary.

Scope

This publication is designed for use by any public entity, as defined in the Public Audit Act 2001 – except for local authorities and entities under their control.

We use the term “procurement” throughout this publication.  This reflects the growing usage of the term in New Zealand.  Some people will be more comfortable with the term “purchasing”.  Either term is applicable to what we say.

Part 1:

Overriding Considerations

In this part of the statement, we set out the overriding considerations that a public entity should consider when procuring goods or services.

General Obligations

Government Procurement Policies

A public entity should:

· be aware of current government policies relating to procurement; and

· if applicable, comply with them.

Government policies are generally binding on government departments.  An entity which is not a department will be bound to the extent that its enabling legislation requires it to comply with or take account of such policies.

The Ministry of Economic Development holds up-to-date details of current government policies concerning, and the impacts of international agreements on, procurement in the public sector.

Financial Delegations and Other Authorities

A public entity must comply with any applicable financial delegations when it procures goods or services.

For government departments, Cabinet circulars contain limits on the authority of chief executives to commit to particular types of expenditure.  A public entity must also comply with legislation which:

limits its procurement authority; or

governs its internal delegation practices.

A public entity should include an up-to-date list of financial delegations in its procurement manual, and ensure that all relevant staff are aware of them.

General Approach to Procurement

Procurement Policies and Procedures

A public entity should develop its own procurement policies and procedures.

Publishing and following an unambiguous policy reduces the risk of challenges to the decision-making process.  It also helps retain credibility with suppliers.  Clear procedures can help ensure that the procurement policy is consistently followed.

A public entity’s policies and procedures should clearly identify the circumstances in which each type of procurement method applies.

Use of Procurement Agents

A public entity may use an agent to act on its behalf in procurement activities.

If the agent is from the private sector, the public entity should ensure that the agent also complies with this statement of good practice.

In particular, a public entity should ensure that the conditions of an agency contract:

· require the agent to declare any pecuniary interest in relation to the procurement; and

· allow the public entity sufficient access to records and information associated with the procurement to enable it to monitor the procurement process and the agent’s compliance with procurement policies.

The Use of Discretion in Selecting the Method of Procurement

A public entity has considerable discretion as to how it procures goods or services. However, each entity has a responsibility to manage its resources in an effective and efficient manner.

Applying this principle may involve assessing whether productivity, innovation, greater choice, and lower prices outweigh the benefits of maintaining stability, trust and effective working relationships with existing providers.

Legal Considerations

We outline below some of the legal risks which may exist in relation to a procurement by a public entity.  However, this is not a comprehensive guide to an entity’s legal obligations.  An entity should consider seeking legal advice, when necessary, to assess and manage these (and any other) risks.

Compliance with Legislation

A public entity should be aware of, and comply with, all applicable legislation when it procures goods or services.

Examples of applicable legislation are:

· the organisation’s own enabling legislation;

· the Official Information Act 1982;

· the Commerce Act 1986; 

· the Fair Trading Act 1986; and

· the Dumping and Countervailing Duties Act 1988.

Public Law Considerations

A public entity is likely to have public law obligations in a procurement situation. 

Such obligations may apply even when an entity is carrying out commercial functions, such as competitive tendering.  A public entity should always take account of the risk that its procurement actions and decisions could be subject to judicial review or complaint to an Ombudsman.

A public entity’s fundamental public law obligation is always to act fairly and reasonably.  This may impose a higher standard of conduct than that which applies in the private sector.

Public law obligations could apply to any aspects of a procurement process – including the pre-selection of potential tenderers.

This means that:

· When deciding whether or not to tender, a public entity may have an obligation to consult affected or interested persons.  For example, existing suppliers may have reasonable expectations in relation to continuity.

· Each decision in the overall process may have legal significance.  Particular attention may need to be paid to how decisions are communicated to potential suppliers.

· Care should be taken in:

· identifying evaluation criteria and deciding how they will be weighted; and

· deciding the level of detail to be disclosed to potential suppliers.

· The tender process and rules should be:

· fair to all tenderers; and

· followed consistently.

· If a public entity changes the rules during a tender process, it should let all tenderers know about the changes.  A change should not benefit one tenderer over another.  If a change is significant, the public entity should consider re-tendering under the altered tender rules.

Contractual Considerations

A public entity should be aware of, and able to comply with, the relevant law concerning the formation and performance of contracts.

An entity should take particular care to avoid inadvertently creating a contractual situation during the procurement process itself.

Particular legal risks may exist when making a procurement by way of a competitive tender process.

In general, an invitation to tender or a request for tenders is an “invitation to treat”, not an “offer” to purchase goods or services capable of acceptance by a supplier.  However, a preliminary contract may sometimes exist in relation to the tender process itself.

For example, if a procuring entity specifically defines the process in tender documents which it issues to potential suppliers, that could be construed as an offer to proceed in that manner, which a tenderer accepts by submitting to the process.  That may be sufficient to create a binding contract in relation to the process. 

If the procuring entity then follows a different process, it may risk legal action for breach of contract.

Legal advice can help address this risk.

Confidentiality

A public entity should take particular care in its handling of commercially sensitive information.

Confidentiality is a common characteristic of any competitive procurement process.  However, a public entity may face particular risks in its handling of confidential information when it procures goods or services in a statutory context.

A public entity may, for example, have a statutory obligation to consult third parties in the course of procuring goods or services.  This may necessitate some disclosure of information which the entity has received from potential suppliers.

A public entity should seek legal advice on how to reconcile duties of this nature with its contractual or common law obligations to maintain commercial confidentiality.

Intellectual Property Risks

A public entity should consider the risks associated with the development of intellectual property in the course of a procurement.  A public entity should consider the value of any intellectual property ownership, and whether it would be more cost effective to leave ownership with a supplier in return for a lower priced contract.  In any case, a public entity should:

· identify all intellectual property likely to be developed or created in the course of a procurement, and any background intellectual property; and

· seek legal advice on how to secure its continuing right to use intellectual property as required – including in the event that a contract is placed with a different supplier in future.

Other Legal Risks

A public entity should also be aware of its common law obligations.

A public entity may owe duties of care to potential suppliers of goods or services, or to other parties or stakeholders.  Negligent breach of a duty of care could result in legal action.

Ethical Considerations

A public entity should observe ethical standards, principles and behaviour throughout the procurement process.

A public entity should act, and be seen to be acting, in a fair, open and unbiased manner when it procures goods or services.

Declarations of Interest

A public entity should require its employees to declare any personal interest which may affect, or could be perceived to affect, their impartiality in any aspect of their work.

Receipt of gifts, hospitality or other incentives from suppliers should be subject to the public entity’s code of conduct.  A public entity should consider requiring its employees to declare gifts or hospitality.

Confidentiality and Accuracy of Information

A public entity should require its employees to:

· respect the confidentiality of information they receive in the course of their work;

· not to use information for personal gain; and

· always communicate information accurately, impartially, and in a manner not designed to mislead.

Disclosure of Information

A public entity should respect the sensitivity of information provided by potential suppliers during the procurement process.  A public entity should not use confidential information in a way which may influence other potential suppliers.

Contact with Potential Suppliers during the Evaluation Process

Informal communication between tender evaluation personnel and potential suppliers could prejudice the integrity of a procurement evaluation.  A public entity should ensure that all communications take place on a strictly formal basis.

A public entity should establish a single point of contact in its organisation for potential suppliers to use during a procurement process.  This may entail the “point of contact” arranging for others within the organisation to deal with technical queries.  This will reduce the risk of one potential supplier playing off one member of the procurement team against another.

Use of Consultants or Procurement Agents

If a public entity engages a consultant or an agent to assist in the procurement process, the contract of engagement should require the consultant or agent to observe the same ethical standards, principles and behaviour as apply to the public entity’s employees.

Economic Considerations

Total Cost of Ownership (“Whole of Life” Cost)

When assessing a procurement proposal, a public entity should be aware of the “whole of life” cost of the goods or services it is procuring.

Often, the acquisition cost of a product is only a small proportion of the total cost of ownership. Usually, most of the total cost lies in operating and maintaining the product over its life.  This makes it important to base a procurement decision not only on the acquisition price but also on the costs of using the product.

When assessing the “whole of life” cost, a public entity should differentiate between one-off costs and recurring costs.  One-off costs are “sunk” once the acquisition is made, and are generally predictable.  Recurring costs, on the other hand, continue to be incurred throughout the life of the product, and can increase with time if the product is liable to wear and tear – resulting in increased maintenance costs.

Value for Money

A public entity should adopt a “value for money” approach when it procures goods or services.

By “value for money”, we mean the best possible outcome for the total cost of ownership. “Value for money” does not necessarily mean selecting the lowest price.  Rather, the public entity should achieve the right quality, quantity and price, at the right place and time.  Care should be taken to ensure that unreasonable delivery risk is not assumed in pursuit of the lowest “whole of life” cost, for example, procuring complex information technology solutions.

A public entity should use enough suppliers to support product and user requirements, while keeping procurement and holding costs to a minimum.

If a public entity operates at more than one location, there is a risk that employees at each site may enter different arrangements with the same suppliers for the same or similar products.  To reduce this risk, an entity should share information between sites and ensure that procurement decisions take account of the costs of separate procurement.

A public entity should generally avoid purchasing different brands according to individual user preferences, except where there are verifiable differences in the utility of the product.

Market Effects

A public entity should be aware of the effect that its procurement decisions may have on the market.

Achieving value for money depends on competition among suppliers of goods or services. Competition, in turn, requires a number of suppliers.  A public entity should take into account the possible effects of its procurement decisions on the supplier base – especially when deciding to join with other public entities to purchase for competitive advantage (syndicated procurement).

Inventory Costs 

Managing inventory levels is an important part of achieving value for money.  Holding an excessive inventory has an opportunity cost, in that funds tied up in the inventory could be better used elsewhere in the organisation.

A public entity should aim to establish an inventory at the lowest possible cost, commensurate with the assessed needs of users.

A public entity should review the inventory regularly, to:

· dispose of obsolete or excessive stocks; and

· ensure that inventory costs are not unnecessarily high – for example, as a result of stocking similar items or brands that have no difference in utility.

A public entity should understand the impact of inventory costs on the total cost of ownership. Significant reductions in cost and inventory may only be achievable by changing the total supply chain.

Risk Management Considerations

A public entity should manage risk effectively through each stage of the procurement process.

Involving Competent People

A public entity should ensure that each employee or agent involved in a procurement process has the necessary competencies for the type and level of procurement.

When engaging an agent, the public entity needs to also ensure that a senior experienced employee with the necessary delegated authority works with the agent.  This is most important at the negotiation stage where decisions have to be made.

Procurement Planning

A procurement plan can be an important risk management tool.  For example, having a plan enables the procuring entity to identify and address all relevant issues before it releases a Request for Tender to potential suppliers.

A procurement plan is not always necessary. The need may depend on:

· the value of the procurement;

· the type of procurement – for example, whether the procurement is sensitive, unique, high risk, or of strategic significance to the public entity’s success; and

· the nature of the procurement – for example, whether it involves intrinsic risks and ethical or process issues.

Contract Management Procedures

A public entity should adopt an appropriate contract management procedure over the life of the contract.  Sound contract management helps to ensure that:

· all parties to the contract continue to understand, and observe, their respective obligations; and

· benefits and value gained early in the procurement process are sustained throughout the life of the contract.

The chosen method of contract management should reflect the contract environment and the risks associated with the project.

Record Keeping

A public entity should keep adequate records of key procurement decisions.

The complexity of the procurement will determine the nature and amount of documentation which is desirable.

However, a public entity should keep sufficient records to:

· show that the entity followed due process, gave due consideration to each offer, and observed the overall principle of equity and fairness;

· respond to queries from unsuccessful suppliers;

· record the outcome of meetings during the procurement process; 

· have evidence available for audit purposes; and

· plan any subsequent re-tendering.

A public entity’s obligation to keep records may be influenced by:

· the Archives Act 1957;

· the Privacy Act 1993 (in respect of personal information about individuals);

· the entity’s tax obligations (if any);

· the Limitation Act 1950 (which prevents actions in contract or tort being brought after six years from the date the cause of action arose); and

· the usefulness of the information in planning any subsequent re-tendering.

Syndicated Procurement

Public entities with common requirements for goods or services can gain economies by forming syndicates.

Economies can result from:

· sharing the costs of the procurement process; and

· being able to negotiate favourable terms as a result of increased volume.

Public entities considering syndication should carefully consider the effects which joint procurement activities could have on the market.  Syndicates should ensure that they follow fair and equitable processes.

For more information on syndicated procurement, see Part 3.

Technological Changes

A public entity should continually assess:

· the potential for using methods of electronic commerce in its operations and service delivery; and

· its capacity to respond to changing demands and opportunities.

When developing its information and communications technology systems, a public entity should:

· be aware of electronic commerce opportunities and the need for its systems to be able to communicate with other systems if the entity is to position itself to take advantage of those opportunities; and

· ensure that its systems have adequate internal controls to protect the integrity and security of data.

The use of electronic commerce is expanding dramatically.  For more information on the use of electronic commerce in procurement, see Part 3.

Public entities should contact the E-government Group at the State Services Commission to find out about the latest government policies on e-government, including e-procurement.

Part 2:

The Procurement Process
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1
Determining the Need for the Procurement

Principles

A public entity should always assess whether a procurement is necessary.  Its assessment should take account of:

· the need to ensure that the public entity uses its resources effectively and efficiently;

· how the proposed expenditure will contribute to the public entity’s production of outputs; and

· the public entity’s overall procurement philosophy – including, for example, the types of relationship the public entity wants to have with its suppliers.

The amount of assessment in each case may be influenced by the size and complexity of, and the risk associated with, the procurement.

Decision Chart

Setting out the initial decisions required, once the need for the procurement has been established.


1.1
Preparing a Business Case

A public entity should use a business case for more complex procurements.  The business case should:

· identify the objectives of the proposed procurement;

· assess the costs, benefits, and risks involved;

· examine whether the initiative is feasible;

· identify the preferred strategy and method for the procurement;

· identify and assess options; and

· show that the preferred option will meet the procurement objective.

Detailed guidance in your own manual may cover:

When should a business case be prepared?

Relevant factors may include:

· Will this be a complex, high value, or strategic procurement?

· Will the procurement need approval by the responsible Minister, the Cabinet, the public entity’s governing board, or a shareholder (including a shareholding Minister)?

· Do government policies, relevant Cabinet minutes, or the public entity’s internal delegations require a business case?

What should the business case contain?

A business case should address a range of questions.  We set out some of them below.

Legal obligations

· Is there statutory authority for the procurement?

· Is there an obligation to consult anyone about the procurement?  For example, might existing suppliers have reasonable expectations about continuity of service?

Strategic issues

· Why is the procurement necessary?

· Will the procurement be consistent with any applicable government policies?

· Will the procurement be consistent with the public entity’s or (if applicable) the Government’s strategic direction or objectives?

· How will the procurement benefit the public entity’s core functions or outputs?

· What alternatives have been considered?

· How will the procurement affect the relationships which the public entity wishes to have with its suppliers?

Risk issues

· What are the risks associated with the procurement, and how have they been analysed?  In particular, have:

· risks been identified in terms of their likelihood and potential impact; and

· the consequences of any adverse contractual performance been assessed?

· Does the public entity have strategies to manage all the identified risks and the potential consequences?

· What are the benchmarks and critical success factors that the public entity will need to monitor?

Costs and benefits

· What are the anticipated costs and benefits of the procurement?

· What benefit will the procurement deliver above existing arrangements?

· Should there be a:

· cost benefit analysis;

· cost/effectiveness analysis; or

· financial analysis;

and is the chosen type of analysis appropriate to the nature of the proposal?

· Do any additional benefits of the proposal justify the additional costs?

Funding issues

· How will the procurement be funded?

· Is there sufficient cash flow to support the funding proposal – bearing in mind other projected commitments and capital procurement?

Timing issues

· What is the anticipated timetable for the procurement?

· Is the timetable realistic?

· What would be the risks and consequences of not meeting the timetable?

Sign-off questions

· Is there a written recommendation that identifies the preferred option?

· Does it clearly set out the work done to arrive at the preferred option?

Syndicated procurement and alliances

· Might other public entities want to join the procurement?

· Would there be a risk that one or more of the parties may withdraw from a syndicate?

· What could be the effect on the other parties of a decision not to proceed?

· Would a syndicated procurement be sufficiently large to affect the supplier base?

· Would there be any competition implications under the Commerce Act 1986?

· If joining a syndicate would involve becoming a party to an existing contract, does the contract allow this, and would there be any other administrative law implications?

2
Preparing the Procurement Plan

Principle

Regardless of the size of a procurement, it should be properly planned.  The level of detail in the procurement plan should be tailored to suit what is being procured.

Decision Chart

Setting out the decisions relating to preparing a simple or complex procurement plan.



2.1
Contents of a Simple Procurement Plan

A simple procurement is one where:

· the risks involved (including those in relation to overall financial cost) are low; and

· the goods or services can be clearly specified.

A simple procurement plan may be shorter and less detailed than one required for a more complex procurement.

Detailed guidance in your own manual may cover:

What monetary value of goods or services requires a simple procurement plan?

Decision criteria as to whether or not a simple plan is required, for example:

· Which suppliers will be contacted, and how will they be selected?

· Is there a need to consult with the users of the proposed goods or services?

· What level of specification is required?

· What method of procurement should be used?

· What selection criteria (for example, cost, quality, or ability to deliver on time) will be used?

· What quantity of goods or services will be procured?

· Who will be responsible for authorising the procurement?
· Will a written contract be necessary, and if so what form should it take?
2.2
Contents of a Complex Procurement Plan

A complex procurement is one where:

· the risks involved (including those in relation to overall financial cost) are medium or high; or

· the goods or services cannot easily be specified.

The amount of detail in the plan will depend on the degree of risk and the difficulty involved.

Detailed guidance in your own manual may cover:

The matters that need to be addressed in a complex plan which may include:

· timetable, including key dates and milestones;

· how and when the matters raised in the business case will be addressed;

· the level of specification (see section 2.3);

· evaluation criteria (see section 2.4);

· conditions of the contract (see section 2.5);

· contract management (see section 2.6);

· method of procurement (see section 3);

· the business terms for the procurement – these detail at a high level the fundamental commercial arrangements that will be documented in the contract with the supplier; and

· whether the procurement process should be reviewed by an independent person.

2.3
Specification of the Goods or Services

Principle

The specification should contain a clear, concise, logical and accurate description of what is being procured.  This will help potential suppliers and those who will be involved in evaluating tenders (where applicable) and making the procurement decision.

Detailed guidance in your own manual may cover:

Types of specification, and when each should be used

Different types include:

· a functional specification, which focuses on what is to be achieved from the procurement, i.e. on the desired outcome, rather than how it will be reached;

· a performance-oriented specification, which defines the performance parameters required of the goods or services but not the methods to be used to achieve them;

· a technical specification, which usually details the physical characteristics of goods (for example, their size or capacity, the type of materials they contain, or their tolerance) in a highly prescriptive way; or

· combinations of the above.

The content of the specification covering:

· mandatory and non-mandatory requirements for the goods or services;

· requirements relating to timetable, delivery date, etc; and

· performance standards – including key performance indicators and targets covering inputs (the total resources), outputs (what will be produced), and outcomes (the impacts of the service). 

2.4
Evaluation Criteria

Principles

A robust method of evaluation is critical to ensuring that:

· the selected supplier has the capability to deliver the goods or services; and

· best value is received for the money spent.

The evaluation criteria should be sufficiently detailed to enable the public entity to: 

· assess the relative strengths and weaknesses of each potential supplier; and

· establish indicators against which to measure the performance of the selected supplier.

In the case of a procurement by tender, making the criteria available to potential suppliers can help to produce focused tenders.

If the procurement process will involve a pre-qualification stage the public entity should, during the procurement planning stage:

· establish criteria for evaluating registrations or expressions of interest when they are received;

· decide which (if any) of those criteria should be mandatory; and

· if applicable, assign weightings to each criterion.

Detailed guidance in your own manual may cover:

Pre-qualification criteria

When a pre-qualification process is to be used, the evaluation criteria should be established during the procurement planning stage. 

The types of criteria that should be considered for evaluating offers (including tenders) which may include:

· the extent to which an offer complies with the terms and conditions (both contractual and technical) of the procurement;

· the technical merits of the goods or services offered – for example:

· their conformance with applicable standards;

· the availability of spare parts and technical support; and

· their compatibility with the public entity’s existing systems;

· the supplier’s capability – for example:

· its experience in providing similar services;

· the skills, experience, and competence of its key personnel;

· its design and development capability;

· its financial status;

· the level of its management competence; and 

· its ability to meet the specified timetable;

· cost issues – for example:

· whether costs are expressed on a “whole of life” basis;

· whether the price is sustainable over the life of the contract; and

· what would be the costs of negotiating a renewal of the contract.

Other areas which the manual might cover include:

· how to assess the risks or constraints associated with each offer; and

· how to ensure that an offer is consistent with applicable government policies.

2.5
The Contract

Principles

A public entity’s procurement contract should:

· be sufficiently comprehensive to meet the objectives of the procurement;

· reflect the full specification of the goods or services;

· be consistent with the conditions specified for the procurement
process;

· define and protect the rights and obligations of all parties; and

· be consistent with the entity’s statutory functions, duties and powers.

The type of contract used should be appropriate to:

· the nature of the goods or services being procured;

· any anticipated uncertainties in the supplier’s ability to perform its contractual obligations; and 

· the extent of any risk that the supplier will be required to assume.

Detailed guidance in your own manual may cover:

The need for legal advice or assistance

In particular:

· issues concerning intellectual property, including:

· who owns intellectual property which is created or developed under the contract; and

· defining, and ensuring the procuring entity’s right to use, background intellectual property;

· guidance as to the circumstances in which, and at what stage of the process of preparing the contract, advice should be sought; and

· when legal assistance should be obtained in preparing the contract document.

Selecting the contract type

Relevant factors may include:

· the type and complexity of the procurement;

· the likely administrative costs for both parties;

· any likely difficulty in clearly defining the contract requirements;

· the degree to which the procuring entity will be required to provide technical or operational co-ordination;

· the intended duration of the contract;

· the likely volatility of cost inputs;

· the nature of the goods or services being procured; and

· the extent of risk which either party will have to assume.

Standard conditions

Standard conditions might include:

· conditions relating to termination, default and insurance liabilities; and

· special conditions specific to the procurement – for example, delivery and payment conditions, financial and performance guarantees, liquidated damages, copyright, confidentiality, and arbitration or dispute resolution.

2.6
Contract Management Planning

Principle

Contract management is an ongoing process, which should start earlier rather than later.

A public entity should prepare a contract management plan for all but simple, low risk procurements.

Detailed guidance in your own manual may cover:

The purpose of a contract management plan

A contract management plan need not form part of the contract itself.  Rather, its purpose is to supplement the contract.  The objectives may include:

· setting out who will be involved in the management of the contract, and their skills, roles and responsibilities;

· describing how the performance of the contract will be measured and reported;

· defining the administrative and financial arrangements in relation to the contract;

· specifying how inspection, review, or internal or independent audit will be undertaken; and

· establishing procedures for resolving disputes or grievances.

A plan may be developed for the public entity’s sole use, or for use by both parties.

What the plan should contain

The plan should contain sufficient detail to meet the objectives set out above.

In addition, the plan might also:

· describe the scope of the contract;

· summarise (for one or both parties) important information from contract documents and any other documents that were produced during the procurement process;

· identify contract risks and risk management strategies; and

· identify critical success factors.

Preparing the plan

Preparation should start after the approval of the procurement plan.  The contract management plan should be further developed during the procurement, and may continue to be modified throughout the duration of the contract.

A public entity should consider appointing a contract manager during the plan preparation stage, so that the manager can be involved in developing the specification and evaluation criteria, evaluating offers, and negotiating the contract.  This will give the manager a full understanding of the background and objectives of the procurement, and assist in achieving a smooth transition to the contract management phase.

A contract management team may be justified for large, complex or high-risk contracts.



3
Applying the Procurement Plan by Choosing the Procurement Method
Principle

When selecting the method of procurement, a public entity should have regard to:

· the need wherever possible to promote open and effective competition throughout the procurement process; and

· the complexity of, and risk associated with, the procurement;

so that the benefits of the method outweigh the costs.

Decision Chart

Setting out the decisions relating to the choice of procurement method.



3.1
Emergency Procurement

Principles

In an emergency, it may not be possible to satisfy the principle of open and effective competition throughout the procurement process.  A public entity may therefore dispense with parts of the procurement process, so that it can react quickly to unforeseen events.

Emergency procurement should be used only in genuinely unforeseen circumstances.  Poor planning or organisation of a procurement does not justify using an emergency process.

Detailed guidance in your own manual may cover:

Is it an emergency?

Relevant criteria may include:

· life, property or equipment being immediately at risk; or

· standards of public health, welfare or safety having to be re-established without delay, such as in the case of disaster relief.

What procedures to use

Relevant issues include:

· lines and levels of authority and control – who is authorised to do what; and

· quality control – in general, the procurement should be limited to what is necessary to cope with the emergency.

Quality assurance and self-review

Points to cover:

· Were the staff used in the procurement process appropriately qualified and trained?

· Were the prescribed criteria and procedures followed?

· Was the outcome satisfactory, and what lessons can be learned?

· Did the public entity’s management systems identify procurement requirements in a timely way?

3.2
Selective Procurement

Principles

Procurement from a selected supplier, without inviting competing tenders from any other suppliers, should be the exception rather than the rule, and should be justified only in certain limited circumstances.

Selective procurement may be justified where:

· tendering is not practicable – for example, in an emergency;

· the required goods or services are available from only one source, or only one supplier has the capacity to deliver at the time required, and this can be adequately attested;

· standardisation or compatibility with existing equipment or services is essential, and can only be achieved through one supplier;

· there is a legal requirement or directive to use one supplier
; or

· the cost of any other form of procurement would be out of proportion to the value of the procurement or the benefits likely to be gained.

Detailed guidance in your own manual may cover:

Procedures for a selective procurement

Each decision to make a selective procurement should be:

· taken systematically, by staff who have the necessary knowledge and experience of the procurement environment – assisted, as required, by external expert advice; and

· fully documented, reviewed, and endorsed by a more senior person in the entity before being implemented.

The procedures required to identify a supplier

A public entity should identify a supplier using information about all known possible alternative suppliers.

The procedures required to confirm the supplier’s capability to deliver the goods or services

Before deciding to make a selective purchase, a public entity should take adequate steps to ensure the supplier’s suitability, and to document what information was obtained in this check.

Steps might include obtaining references (with the supplier’s consent) that attest to the standards of the supplier’s past performance.

Assessing the supplier’s performance

A public entity should regularly assess the performance of a selective supplier against established criteria.

Market testing

A public entity should satisfy itself from time to time that a selective supply is still justified.  This might include advertising to seek expressions of interest from other suppliers in tendering for the goods or services.

3.3
Quotation

Principle

Procuring goods or services by quotation is an economic and efficient approach for items of low value, small quantities, and trade-standard items.  This method provides a quick and convenient way of exploring the market and determining availability, price and terms of supply.

Detailed guidance in your own manual may cover:

Rules and procedures may address:

· the type and value of goods or services that can be procured using this method;

· how many quotations should be sought; and

· what records should be kept of the suppliers invited to quote and the prices and other conditions quoted.

3.4
Closed Tendering

In a closed tender, invitations to tender are issued to a predetermined list of suppliers.

Principles

Limited use should be made of closed tenders.  The method does not allow equal access to all suppliers in the market, meaning that a better source of supply may be missed.

The closed tender method should not be used to limit the number of potential tenderers.  If a public entity wishes to limit the number of tenderers for a procurement, it should use the multi-stage method.

Use of the closed tender method should be properly justified, thorough and, above all, demonstrably fair.

Detailed guidance in your own manual may cover:

When to use a closed tender

Here are some examples:
· a limited number of suppliers are known to have the capability to supply; or

· there is a need for the procurement to be confidential; or

· the cost of conducting an open tender outweighs the benefits, and a closed tender is a more efficient alternative.

How to determine potential suppliers
Methods include:

· canvassing the market using a variety of sources of information; and

· making use of any past experience of the public entity, or someone known to it, with any particular supplier.

When compiling a list, a public entity should:

· take account of any applicable government policies, for example on fair opportunity for regional, national or overseas suppliers; 

· document the method used and keep sufficient records to show that it has followed the method; and

· ensure that it has addressed any risks under the Commerce Act 1986 and other applicable legislation.

3.5
Open Tendering

An open tender gives all potential suppliers an opportunity to tender.

Principles

An open tender is the preferred way to promote open and effective competition throughout the procurement process.  However, the cost of the process (including advertising, providing documents and evaluating tenders) should be commensurate with the benefits received.

A public entity may dispense with an open tender if:

· there is only one source of supply;
 or

· an emergency situation exists;
or

· the costs of an open tender will exceed any direct savings that might be made, and other benefits foregone, by using another procurement method.

Detailed guidance in your own manual may cover:

When and where to advertise

An open tender should be advertised.  The objective of advertising should be to obtain national or (especially if required by an applicable government policy) international coverage.
What the advertisement should say

An advertisement should:

· describe the nature and scope of the proposed procurement;

· give details of the documents available to tenderers – including any document which describes the goods or services in more detail;

· provide a contact point for further information;

· state the closing date and time for tenders;

· state the address to which tenders must be sent and the method of submission (for example, post or email);

· refer to any pre-tender briefings; and

· if applicable, state the public entity’s policy on sub-contracting.

In addition, public entities may wish to supplement the advertisement with a more detailed description of the goods and services by way of a tender information document.  The advertisement should advise that this further document will be provided on request.

3.6
Single Stage Tender

In a single stage tender, the public entity issues a request for tender or a request for proposal without a pre-qualification process.

Principle

In deciding what tender method to use, public entities need to consider: 

· the value and complexity of the procurement;

· the degree to which they are able to specify the requirement;

· whether they are looking for innovative solutions; and

· the cost and resources required of both themselves and the tenderers.

A public entity should take care to avoid inadvertently creating a contractual situation during the tender process.



Detailed guidance in your own manual may cover:

The different types of single stage tender

A request for proposal is normally made to invite suppliers to make an offer based on functional or performance specifications with scope for variety and innovation.

A request for tender is normally made to invite suppliers to make an offer based on a defined and specific statement of requirements.  This method should be used where the public entity has a clear idea of what is required and the manner in which it is to be achieved.  It is often based on technical, highly prescribed specifications.

3.7
Multi-stage Tender

A multi-stage tender allows for the pre-qualification of suppliers based on an initial assessment of their capacity to fulfil a subsequent contract.  The final selection of the preferred supplier is determined by means of a restricted tender process.

Principle

Public entities should use this method when they wish to reduce the cost of tendering by restricting the issue of formal tenders to those suppliers with demonstrated capability.  It should therefore be considered where:

· the cost of tendering is high and the market known to be large; and

· the goods and services being procured are complex and difficult to specify.

Public entities should check to see that they have not inadvertently created a contractual situation during the tender process and that they are aware of their public law obligations including their duty to consult – refer to “legal considerations” in section 1.

Detailed guidance in your own manual may cover:

Circumstances in which a multi-stage tender should be used

Inviting a Registration of Interest (ROI) or an Expression of Interest (EOI) is a pre-qualification process.  The purpose is to reduce the number of interested suppliers as quickly as possible, so as to minimise costs to all parties.

An ROI/EOI process should normally be used where there are more than 3 or 4 potential suppliers in the market for the goods and services.  It may also be worth considering using a ROI/EOI process if the public entity is not sure about the state of competition in the market.

What needs to be included in the ROI/EOI

A ROI/EOI is a notification from potential suppliers of the goods and services that they are interested in providing.  It must therefore provide sufficient details of what they are able to provide.

An invitation for registrations or expressions of interest should therefore seek only that information which is necessary to support a shortlisting process.  Relevant information may include:

· what the supplier is able to provide; and

· the supplier’s qualifications and previous experience.

The invitation should also describe the pre-qualification process.

Drawing up a shortlist

A public entity should establish, during the procurement planning stage, the criteria against which it will evaluate registrations or expressions of interest.  Because of the nature of a pre-qualification process, the criteria should address matters such as general fitness for purpose and suppliers’ qualifications, rather than compliance with the detailed specification.  Criteria may include:

· the capability of the potential tenderer – for example, previous experience with similar projects, skills and experience (including technical competence) of key personnel, and financial status;

· the technical merits of the goods or services available – for example, compatibility with existing systems, availability of spares and support, and ability to meet performance standards; and

· general compatibility – especially where continuous improvement is a key aspect of the contract, or where the supplier will need to fit in with the values of the public entity.

Criteria may be divided into those that are mandatory and non-mandatory.  If applicable, weightings should also be assigned to each of the criteria at this time.

The evaluation panel should:

· draw up a shortlist by scoring each registration or expression of interest against the criteria; and

· record sufficient information to keep a full record of the pre-qualification process, and to demonstrate that each registration or expression of interest received due consideration.

Notifying suppliers

At the end of the pre-qualification process, the public entity should:

· advise short-listed suppliers that they have been shortlisted; and

· notify unsuccessful suppliers that they have not been shortlisted, and offer them an opportunity for a debrief on the reasons why they were not shortlisted.



4
Conducting the Tender

Principles

There should be open and effective competition. 

A public entity should:

· determine the structure and content of a tender package according to the complexity of the goods or services being procured and in preparing the tender package take special care to avoid inadvertently creating a contractual situation during the tender process and be aware of its public law obligations;

· follow the rules, procedures and criteria it has specified in the tender documents and distributed in the tender package;

· ensure that any information given to one tenderer that could significantly affect its understanding of the procurement is also conveyed to all other tenderers;

· treat all tenderers in a fair and equitable manner; and

· let all tenderers know if it changes the rules, procedures or criteria during the tender process.

A change in rules or procedure should not benefit one tenderer over another.

The Tender Process

Closed
Open Tender


Multi-stage tender
Single-stage tender






Detailed guidance in your own manual may cover:

Contents of the tender package

Contents should include:

· the specification – the objectives of the procurement should be identified

· the evaluation criteria;

· the proposed roles and responsibilities of the contracting parties;

· rules and procedures governing:

· pre-tender briefings;

· content of tenders;

· submission of tenders including treatment of late tenders;

· conduct of the tender process for example:

· contact points;

· negotiation;

· due diligence including any requirements for references;

· right to inspect premises or facilities;

· provision of samples;

· confidentiality of information obtained by tenderers during due diligence, and limitations on future use of information;

· the information required from the tenderer – sufficient information should be sought to enable the public entity to measure each tenderer’s performance against the evaluation criteria, and support an assessment of the best value for money;

· the type of contract envisaged, and the key conditions which are contemplated and any business terms which summarise the key commercial and legal positions of the public entity;

· a statement that the lowest or any tender will not necessarily be accepted;

· if applicable, a statement that non-conforming tenders will be accepted, and encouragement for tenderers to submit alternatives. 

Distribution of the package

A tender package may be distributed by e-mail, courier, post, or other suitable method.  

The method selected should ensure that:

· no tenderer gets an undue time advantage or disadvantage; and

· each tenderer which receives the package can confirm receipt.

Pre-tender briefings

Pre-tender briefings should be considered for procurements that are:

· complex, unusual or sensitive; or

· strategic to a public entity’s core business.

The tender documents should:

· advise tenderers that a pre-tender briefing will take place, and give details of the time; and

· define the status of the briefing in relation to the tender process.

A public entity should give tenderers enough time:

· before the briefing, to familiarise themselves with the procurement; and

· afterwards, to consider any issue raised at the briefing and address it in their tenders.


A register of all those who attended should be kept.

After the briefing, the entity should circulate to all potential tenderers:

· a record of the questions asked and answers given; and

· any amendments to, or clarification of, the tender documents, by way of a formal written addendum.

Requests for additional information

It is important to have a clear understanding of what additional information will be given about the procurement during the tender process, how it will be given, and to whom.  A public entity should ensure that it:

· gives consistent answers to all questions;

· distributes answers to all tenderers; and

· treats all tenderers and prospective tenderers fairly and equitably.

Suggested procedures include:

· identifying, in the tender documents, a single contact for tenderers to request additional information or to clarify conflicts;

· keeping a register of all suppliers who request a copy of the tender documents, so that any amendments to the documents can be sent to them;

· sequentially numbering each amendment; and

· asking tenderers to confirm receipt of each amendment.

If tender documents are available from the public entity’s website, it should ensure that it can identify anyone who has downloaded the documents, so that it can send any subsequent amendments to them.

Extending the tender period

A public entity may need to extend the tender period if it recalls the tender and issues a revised specification.

Extensions for individual tenderers

A public entity should not agree to a request by an individual tenderer to extend the time for submitting tenders, unless there are exceptional circumstances.

In such a case, the extension should be advised by means of an addendum to the tender documents, given to all tenderers with sufficient notice to enable all to benefit.

Receiving tenders

A public entity should have detailed procedures concerning:

· the recording of the date and time of receipt of each tender; and

· arrangements to safeguard the security and confidentiality of tenders until they are opened and registered.

Opening and registering tenders

As a general rule:

· tenders should not be opened until after the nominated closing time; and

· on opening, each tender should be included in a tender register which records the tender number, the name of the tenderer, and the number of responses for each tender.

Late tenders

The tender documents should state whether late tenders will be received, and on what basis.

As a general rule, a public entity should accept late tenders only if:

· it can be certain that there is no possibility of collusion or the late tenderer having knowledge of other tenders; and

· the late tender conforms to the criteria set out in the tender documents.

The procedure for dealing with late tenders may include:

· labelling an accepted tender as a ‘late tender’, time and date stamped;

· keeping a late tender which does not meet the criteria on the tender file with the accompanying envelope, so that it is not considered further; and

· advising a tenderer if its tender was received late.

Recall of tenders

Tenders should be recalled if:

· all of the tenders received are non-compliant – whether contractually or technically;

· the tenders received cannot be adequately or fairly compared
;

· there is evidence of collusion between tenderers; or

· there has been a significant change to the requirement.

All tenderers should be formally advised that tenders have been recalled, and the reasons for the decision.

Confidentiality

Public entities should take steps to ensure that wherever possible, the information provided in the tender remains confidential at least until the contract is let.



5
Evaluating Tenders Received

Principles

A public entity should:

· carefully consider each tender, on an equal basis, against the evaluation criteria; and

· assure itself that the best tenderer has the capacity and capability to meet the requirements of the proposed contract.

Where necessary, an entity should seek independent verification of a tenderer’s capacity and capability.

A public entity should keep a record of the evaluation process, the scores awarded to each tenderer, and the reasons for the scores – both as good practice and as evidence if the result is challenged.

Detailed guidance in your own manual may cover:

Appointing the tender evaluation panel

The size and composition of the panel should depend on what is being procured, and the associated risks.

For a complex procurement, the panel should have a sufficient mix of skills – including specialist technical, financial or legal expertise – to be able to assess the key risks associated with the project.

Assessing compliance

The panel should:

· determine whether each tender complies with any mandatory criteria, for which non-compliance could preclude further consideration;

· assess all other aspects – whether relating to cost or otherwise – of each tender; and

· decide whether any tenderers should be subject to greater scrutiny – for example, by seeking referee reports or making site visits.

Weighting scores

Weighting of scores can be used to reflect the relative importance of, and risk associated with, each selection criterion.

A public entity should consider carefully whether to weight costs.  In doing so, it should take account of the relative importance of cost to the procurement.  Non-cost factors may be more important for a complex, high risk procurement.  In contrast, price may be the main determinant in the procurement of an off-the-shelf product.

Scoring

Each panel member should score the non-cost evaluation criteria independently.  The panel should then meet and determine a single score.  This may be achieved by averaging, especially where the individual scores are similar.

To ensure impartiality, a public entity may consider withholding from the panel members:

· the weightings of the scores, so that weightings are applied only when there is an agreed score (this helps to ensure that the weightings assigned to the criteria do not influence individual scores); or

· the identity of each tenderer, so that tenders are assessed on their merits without the identity of a tenderer influencing the scores.

Analysing costs

For a simple procurement of goods, or for a short-term service contract, it will usually be sufficient for the panel to consider only the tender price.  However, where a procurement involves a long-term contract or a number of cash flows, it is essential to determine the life-cycle cost.

It may be necessary to make adjustments to allow each tender to be compared on an equal basis.  Adjustments may be needed in respect of:

· firm versus variable pricing;

· inclusion or exclusion of extras – for example, maintenance and training;

· settlement discounts; or

· differing warranty periods.

Financial comparisons for competitive tendering and contracting requirements usually entail additional consideration of issues such as:

· capital-related costs;

· costs of contracting out; and

· transition costs.

Dealing with low-priced offers

A public entity should scrutinise any tender that is priced very low in relation to others, to determine:

· the technical merits of the tender, and whether it is a high risk bid;

· whether the tenderer has included all costs associated with the provision of the goods or services;

· whether the tendered price is sustainable;

· whether the tenderer has proposed a new or innovative way of meeting the requirement, enabling a reduction in cost; and

· whether the tender may involve dumped or subsidised imports unfairly competing with domestic products, which could be subject to an application for trade remedies under the Dumping and Countervailing Duties Act 1988.

Presentations by tenderers

A public entity may, as part of the tender evaluation process, invite each tenderer to make a presentation to expand on and clarify its tender.  Tenderers should be informed in the tender documents whether presentations will be invited.

Because a presentation is part of the evaluation of a tenderer’s capability to undertake the procurement, each should be asked to involve those personnel who:

· have contributed to the preparation of the tender; and

· will be involved in providing the goods or services if the tender is successful.

A public entity should treat each tenderer fairly and equitably in relation to its presentation.  For example, each should be given the same brief, and allotted the same amount of time.

After a presentation, the evaluation panel should reassess its scores against each of the evaluation criteria.  The panel should keep a record of both the pre- and post-presentation scores, and the reasons for any differences.
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Undertaking Due Diligence

Principles

A public entity should undertake “due diligence”
 in respect of a tenderer if:

· the expected benefits outweigh the costs; or

· the risks of performance failure are high.

A public entity should take special care to avoid inadvertently creating a contractual obligation during the due diligence process.

Detailed guidance in your own manual may cover:

Deciding whether to undertake due diligence

Due diligence provides both the public entity and a tenderer with an opportunity to test their expectations and understanding of the procurement.

Formal due diligence is usually unnecessary for simple, routine procurements.

An alternative to due diligence, if the cost of the procedure will be high, is to require the successful tenderer to provide a performance bond. 

Advising tenderers

The tender documents should:

· say whether due diligence may be undertaken; and

· set out the anticipated timing of the process and the contact details of the person responsible for managing it.

Issues that need to be addressed for the tenderers during the process

The public entity needs to establish formal procedures to facilitate:

· the collection, collating and indexing of relevant material for inspection by tenderers;

· making the relevant personnel available for questioning by tenderers; and

· responding to requests for information by tenderers.

Issues to be addressed by the public entity during the process

A due diligence process may address:

· the tenderer’s ability to deliver the goods or services for the price tendered;

· the reasonableness of any price renegotiation clause;

· the terms and conditions of any proposed financing structures, including the certainty of funding and the tenderer’s ability to service the debt;

· the financial viability of the tenderer;

· the experience of either the tenderer or any proposed sub-contractor in providing similar goods or services;

· credit and/or reputation checks;

· the qualifications or credentials of key personnel – for example, by obtaining curricula vitae and meeting with individuals to discuss their relevant experience and understanding of the requirement;

· the adequacy of the tenderer’s proposed approach to the procurement, and whether it is likely to meet key objectives;

· site visits to check the adequacy and condition of infrastructure, equipment, and resources which will be used in meeting the requirement; and

· examination of work or product samples.

Recording the process

A public entity should keep a record of the due diligence enquiries undertaken, and the results.

7
Post-tender Negotiations

Principles

Post-tender negotiations are an effective risk management tool.  Their primary objective should be to:

· test the understandings and underlying assumptions which have influenced a tenderer in preparing its costings; and

· achieve cost reductions through operational refinements or enhancements.

Negotiations should not focus solely on reducing bottom line costs.

A public entity should negotiate first with the preferred tenderer.  If the outcome is unsatisfactory, it should then negotiate with the next highest ranked tenderer, and so on down the list until a satisfactory outcome is achieved.

A public entity should ensure that:
· it conducts all negotiations ethically;

· it does not potentially disadvantage other tenderers by negotiating an agreement which is materially different in scope from what was proposed in the tender documents;

· a negotiated agreement is sustainable and does not compromise quality; and

· where possible, key decisions can be made at the negotiation (Cabinet circulars may preclude this).

Detailed guidance in your own manual may cover:

When negotiation is necessary

A negotiation phase may be necessary for complex procurements.  The negotiation strategy should be detailed in the procurement plan, and the tender documents should have advised tenderers of the possibility of post-tender negotiations and the parts of the tender that may be negotiated.

What the objectives of negotiation are

· to test the understandings and assumptions of the tenderers in determining their costs.  The negotiation should provide an effective risk management mechanism by clarifying and rectifying any false assumptions;

· to achieve operational refinements/enhancements that may in turn result in cost reductions, rather than just focusing on reducing bottom-line costs.  Negotiations should not be used solely to lower the price of a tender, and public entities should assure themselves that negotiated settlements are sustainable and quality is not compromised.

Selecting the negotiation team

The skills and expertise of the negotiation team should be commensurate to the value, risk and complexity of the procurement.

The contract manager should be a member of the team.  Negotiations could raise issues which will remain relevant over the life of the contract.

Recording the negotiations

By the end of negotiations, each party should have the same expectations as to its obligations and how the contract will subsequently operate.  The parties should agree all substantive issues that might impact on price and performance monitoring, before the contract is signed.

The final outcome of the negotiations should be recorded in writing, and included in the contract.

8
Agreeing and Approving the Preferred Tenderer

Principle

The person or persons approving the awarding of a contract should have sufficient information to understand the evaluation process and the rationale for the recommendation.

Detailed guidance in your own manual may cover:

Authority to approve different types or levels of procurement

A public entity’s policies and procedures should clearly set out who is responsible for approving different types and levels of procurement.

Responsibilities may be allocated in a variety of ways – for example, by budget area, the value or strategic importance of the procurement, Cabinet circulars or a combination of these.

Form and content of the recommendation

The amount of detail given to the approver should be commensurate with the size and complexity of the procurement.  The approver should be able to make an informed judgement on the adequacy of the tender process and the validity of the tender selection.

9
Awarding the Contract

Principles

The successful tenderer should be notified formally in writing.

Each unsuccessful tenderer should be:

· told that its tender was not successful;

· given the name of the successful tenderer; and

· offered feedback, if requested, on the reasons why its tender was unsuccessful.

To support the integrity and probity of the process, a public entity should give post-tender briefings on request.

Detailed guidance in your own manual may cover:

Procedural aspects may include:

· notifying the successful tenderer;

· executing a formal contract;

· where Government policies require notification of the outcome of the tender process on the public entity’s web-site when over a certain dollar value;

· notifying unsuccessful tenderers; and

· arrangements for post-tender briefings.

10
Managing the Transition from One Contract to the Next

Principle

When it procures regular supply items or ongoing services, a public entity should plan and manage appropriately the transition to a new supplier.  This will help to minimise any disruption to its operations.

Detailed guidance in your own manual may cover: 

Whether to prepare a transition plan

A public entity should prepare a transition plan if the transition is likely to affect its service delivery.

The content of the plan

The amount of detail needed in the plan will depend on what is being procured.  For example:

· a relatively minor, routine contract may require only a statement outlining the adequacy of existing procurement procedures; and

· an outsourcing contract may require a detailed transition plan that:

· identifies the schedule of tasks or activities which the parties will perform during the transition period; and

· sets out the necessary responsibilities, resources, policies, and procedures to enable effective management of the transition.

The plan may need to address:

· the capacity of procurement staff to cope with any increase in workload;

· any organisational restructuring resulting from the contract;

· any new training requirements;

· matters connected with the entity’s fixed assets – for example:

· the impact of the contract on land, facilities, equipment or machinery, and intellectual property; and

· identifying and assigning responsibilities such as ownership, insurance, access, usage, transfer, and liabilities of a financial, legal, safety, or environmental nature;

· matters to address any effect on customers, including:

· the need for a customer communication strategy;

· consultation to identify any customer needs during the transition period; and

· notifying any interim arrangements, or changes to staff and service delivery schedules.
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Managing the Contract

Principle

Ensuring that the terms of the contract are adhered to, and that all parties to the contract understand their respective obligations, is critical to achieving value for money.  Effective contract management requires a thorough understanding of:

· 
the contract management environment;

· 
the risks; and

· 
what style of management is appropriate.

Detailed guidance in your own manual may cover:

Techniques to reduce risk

Techniques may include:

· regular, scheduled meetings between contract management staff, the contractor, and the customer or customer representative;

· early identification of performance issues and any problems with the conduct of the contract, resulting in appropriate remedial action and negotiated solutions;

· regular reporting on risk management matters; and

· a contingency plan to address continuity of service in the event of 

· contract failure.

Contents of a contingency plan

A contingency plan should be prepared before the contract takes effect.

For low value or low risk services, the plan may simply recognise that some delay could occur in restoring services, or dealing with problems, should the contract fail.

Responsibilities of the contract manager

The contract manager is responsible for ensuring that:

· the contracted service is delivered;

· the associated risks are managed; and

· effective communication is maintained between all parties.

The reporting system

The objective of a reporting system should be to provide the contract manager with enough relevant, succinct and timely information to enable the manager to:

· manage the project, and

· monitor performance and risk.

Relevant information may relate to:

· the cost of the project;

· technical aspects, including standards of reliability, safety, availability of equipment, and other performance criteria; and

· performance against specifications, allocation of resources, costs of work performance, and other contractor evaluation reports.

Monitoring the contractor’s performance

A public entity should monitor a contractor’s performance to ensure that it meets all standards in accordance with the contract.

The extent of monitoring undertaken, and the amount of resources devoted to it, should depend on the level of risk and the nature of the goods or services.

A public entity should assess the contractor’s performance against criteria which it has:

· developed as part of the specification for the procurement;

· included in the tender documents, and

· if contract negotiations took place, confirmed during the negotiations.

The monitoring procedures should enable an entity to:

· take prompt action if a contractor’s performance falls below the agreed criteria;

· make the contractor aware of problems as they occur – if necessary, in writing;

· clearly identify issues to be addressed by all parties, providing an opportunity for the contractor to improve performance during the period of the contract; and

· collect information to inform any subsequent extension or renewal of the contract.

Review meetings

Meetings to review contract performance will vary in scope and frequency.  The types of meetings may include:

· regular progress meetings, involving the contractor, the contract management team, other key staff of the public entity, and customers, to discuss performance, contract events or milestones, changes to user demands, and proposed actions or responses to current or potential problems;

· technical meetings, as required, involving specialist technical representatives of the contract management team and the contractor, to review technical reports and performance data and discuss technical issues; and

· longer-term reviews and audits, to consider the achievement of objectives, out-turn versus budget, user satisfaction, the extent to which value for money is being achieved and requirements met, and how to address any emerging need for changes.

Contract variations

Changes may become necessary during the period of the contract.  A contract is a binding commitment between the parties, and there may be legal and cost considerations in formalising any changes.  For this reason, any major or long-term contract should include formal change and variation procedures.

A public entity should manage any proposed change in accordance with a formal change procedure.  This may include:

· keeping a record of any potential need for change;

· considering the full implications of change before making any amendments to the contract or price;

· giving those involved the authority and the requisite knowledge to negotiate variations;

· recording each action taken;

· incorporating the changes into the contract by formal variation; and

· involving customers in the change process as necessary, and subsequently informing them of changes which are made.

Before agreeing to a variation, a public entity should satisfy itself that the variation:

· will not significantly alter the original scope of the contract; and

· complies with its own approval procedures required for contract variation.

A public entity should take into account the cumulative effect of multiple variations.

If a proposed change will significantly alter the scope of the contract, the public entity should consider re-tendering.


12
Completing or Renewing the Contract

Principles

A public entity should:

· remain aware, throughout the term of the contract, of the date on which it will expire;

· plan any extension or renewal
 well before the date of expiry; and

· allow sufficient time for the extension or renewal process.

The contract should be reviewed and evaluated to assess how well the objectives of the contract have been achieved and determine where any improvements can be made if the contract is to be renewed or retendered.
If a public entity decides not to extend or renew any existing contract, it should undertake a formal contract completion
 process.

Detailed guidance in your own manual may cover:

Reviewing and evaluating the contract

A public entity should review and evaluate an expiring contract.  A public entity should at least consider:

· the current and future needs and requirements of users or clients;

· the current contractor’s performance;

· the performance of the public entity and its contract management team;

· outcomes against plans, customer satisfaction and final costs;
· developments in the sector and the market; and

· whether the contract remains effective and fit for its original purpose.

On completion of the project review, a report should be prepared that includes recommendations on the lessons learned.

Available options

Options may include:

· extending the contract, to enable the existing arrangements to be continued for a further fixed period; or

· allowing the contract to expire, and (if necessary) calling for new tenders or expressions of interest.

Extending a contract

A contract may allow the term to be extended without the public entity inviting new tenders.  Before it agrees to an extension, a public entity should carefully consider the benefits and costs of extension versus renewal.  Relevant factors may include:

· the current contractor’s performance; 

· the public entity’s performance in meeting its obligations;

· user satisfaction;

· the effectiveness of the contract itself, and whether any improvements could be negotiated;

· developments in the market;

· the existing contractor’s competitiveness compared with that of other suppliers; and

· the costs associated with re-tendering and the transition to a new contract.

Renewing a contract

Renewal may be undertaken if:

· there is an ongoing need for contracted delivery of the goods or services; and

· the option of extension is either unavailable or is considered unacceptable.

Renewal will involve tendering the goods and services.

Contract completion

Completion requirements will vary, depending on the nature of the contract and the general and special terms applicable to it.  A public entity should ensure that the contractor honours all its obligations before releasing it from its commitments – subject to its rights under the contract.

Completion may be in two stages:

· when the work is completed; and

· when all warranty commitments have been exhausted – which may not be until some time later.

Completion may involve:

· issuing a certificate of completion;

· complying with instructions relating to bank guarantees and retention monies;

· transition, demobilisation and hand-over to an incoming contractor
;

· ensuring that all loaned items have been returned;

· returning unused material; and

· preparing and considering final reports on contract performance.

New contract specification

A public entity should keep an existing specification under regular review, so that it is up-to-date and ready for the next tendering process.

A new specification should reflect any:

· changes in needs, organisational structure or operational processes;

· impact of new technology; and

· general process improvement.

Part 3:

Further Discussion on:

1. Engagement of Consultants
2. Syndicated Procurement
3. Contracting Out, Co-sourcing and Outsourcing
4. Contracting for the Construction of Physical Works
5. Sole Source Situations
6. Sole or Monopsonist Procurers
7. Electronic Commerce
1
Engagement of Consultants

General Comment

It is not cost effective for most public entities to maintain expertise and skills in all areas.  In certain situations, external help for a limited period of time – for example, for a particular project, or for specific services such as legal advice – may be justified.  A person who provides those services is generally referred to as a consultant, contractor or leased executive.  Such persons usually manage themselves independently of the entity which has engaged them.  

We use the term “consultant” to describe the providers of all such services.

A public entity should not usually engage a consultant:

· where there is an expectation that a conflict of interest could develop;

· to resource core, ongoing functions or activities; or

· to undertake tasks which the public entity could more cost-effectively and appropriately resource itself.

Public entities need to ensure that where consultants are engaged because of their specialist expertise they should only be used in an advisory role.  A public entity must retain the decision-making role, for example deciding on the strategy or policies adopted by the entity.

Relevance of the Procurement Process (Part 2) to the Engagement of Consultants

The procurement model outlined in Part 2 is equally applicable to the procurement of consultancy services.  However, special attention needs to paid to the following sections.

Determining the need for the procurement (see section 1 of Part 2)

A public entity should always carefully consider the reasons for engaging a consultant.  Normally there should be an expectation that using external resources will provide cost savings or a higher quality of service than using in-house staff.  A public entity may decide to engage a consultant to address any of the following needs:

Specialised expertise or skills

Certain types of expertise or skills may not be available internally, and a public entity may not consider it feasible or desirable to gain the skills through internal training or recruitment.  

An external or unbiased opinion

A public entity may wish to have an independent evaluation, review or judgement that is not affected by internal considerations or influenced by past events.

External advice to management

At critical stages in a public entity’s development, manage ment may wish to take external advice – for example, at times of organisational change. 

To undertake work quickly

A public entity may need to boost its internal resources by engaging a consultant to help expedite business processes or to complete projects more quickly.

Staff training

A public entity may find it impractical to train to its staff comprehensively using its own resources.  A public entity may, therefore, engage a consultant to undertake aspects of training.

Preparing the procurement plan (see section 2 of Part 2)

A public entity should establish the scope and duration of its consultancy requirements before it decides what is the most appropriate arrangement.

One-off Projects

A public entity should clearly specify the requirements, desired outputs and the timetable for a one-off project.

Longer-term input from a panel of consultants

If a public entity needs consultants on a regular basis, it may establish a panel of persons available for engagement on particular types of work, as requirements arise.  Such an arrangement can save resources, and expedite selection and engagement.  However, it requires a pre-qualification process.  It should be made clear to those on the panel that engagements will be “as required” and cannot be assumed.

Time-limited consultancies

A public entity should generally limit a requirement for consultancy support to a specific term of, say, a year.  A term may be extended if performance of the initial engagement has been satisfactory.

Specification of the goods or services (see section 2.3 of Part 2)

It is important to define clearly the problem that a consultant is needed to address.  This may involve obtaining input widely from within the public entity.  If the public entity cannot produce a thorough specification of the business problem, or if the process identifies only symptoms and not the cause, it may need a more detailed survey or study before it scopes and defines the requirement.

Defining the requirement as specifically and accurately as possible helps to ensure that the public entity gets value from the consultancy. 

The specification will vary according the complexity of the project.  The following issues should be considered:

· description/objectives of the project;

· function and boundaries of the consultancy;

· outcomes and deliverables;

· project timetable – including milestones, deadlines and completion date;

· required knowledge, expertise and experience;

· how the consultancy will be costed – for example, fixed cost, daily or hourly rates, and incidentals;

· proposed payment schedule;

· confidentiality requirements;

· conflicts of interest, disclosure, resolution and management;

· professional indemnity and public liability;

· intellectual property;

· contract conditions; and

· selection criteria.

A public entity should set aside adequate time for discussions with, and effective briefing of, the consultant.

Evaluation criteria (see section 2.4 of Part 2)

The suitability and capability of a consultant are likely to be key evaluation criteria.

A public entity should consider the following specific issues:

· the “fit” of the consultant’s skills and experience to the entity’s requirements;

· evidence that the consultant has successfully completed similar assignments;

· the ability of the consultant to communicate with all levels within the entity;

· price;

· qualifications, skills and experience of the personnel who will work on the project;

· the transfer of skills and technology to the public entity; 

· interpersonal factors, such as the rapport between the consultant and the project team; 

· the methodology and management processes that will be used; and

· where applicable, the consultant’s control of, and accountability for, the performance of subcontractors.

Wherever possible, a public entity should seek a fixed cost.  This makes it easier to:

· compare bids;

· manage the consultancy; and 

· make progress payments as milestones are signed off.

The contract (see section 2.5 of Part 2)

A consultancy contract should clearly set out the commitments and obligations of both parties, so that there can be no misunderstanding on standards of performance, expected results, and deadlines.

The specification should stipulate the information which the public entity requires at each stage of the assignment.  Payments should be linked to deliverables.

The conditions of contract should take account of the following issues.

Avoiding an employment relationship

A public entity should take care not to create a contract of employment unintentionally.  Wherever possible, it should link the consultancy to a single task rather than an ongoing requirement.  The contract should state that the engagement is for a fixed and limited term.

Conflicts of interest

A conflict of interest will exist where a consultant has, or appears to have, obligations or interests that may conflict with his or her contractual duties to the public entity.

Professional indemnity

Depending on the nature of the consultancy, the public entity should consider the need for professional indemnity insurance to protect it against any claims arising from the consultancy.

The contract should also specify the period of professional indemnity insurance required after the consultancy is completed.

Public liability

A public entity should consider the need for public liability insurance, depending on the nature of the consultancy and the likelihood of the consultancy causing death, injury or damage to the property of others.

Health and safety

A public entity should prepare a health and safety plan to clearly identify its and the consultant’s respective responsibilities.

Intellectual property

Intellectual property includes all copyright and rights in relation to inventions (including patented inventions), industrial designs, registered and unregistered trade marks, plant varieties, confidential information (including trade secrets) and circuit layouts.  Examples of intellectual property that may be produced in the course of a consultancy include:

· computer source codes (computer programs) which are considered literary works;

· graphics or logos;

· reports, publications, video, multimedia products, photographs, plans and construction drawings; and 

· patentable inventions.

Any contract for the engagement of a consultant should include provisions which:

· clearly identify the ownership of the intellectual property developed or created in the course of providing the service; and

· identify any background intellectual property and ensure the public entity’s continuing right to use it.

The intellectual property created during a consultancy does not automatically vest in the public entity upon payment. 

Confidentiality

A contract should bind the consultant to respect confidentiality of the information to which he or she has access, both from external sources and within the public entity.

Prices and payment

There may be several options for buying and paying for the consultant’s services.

Fixed price

A fixed price requires the consultant to estimate the total cost of the project.  Because the consultant takes on the pricing risk, he or she is likely to include apremium depending on the amount of risk involved.  The more defined the job, the less the pricing risk will be.  

This option may not be suitable for a large project that is difficult to specify with reasonable accuracy.

Fixed price contracts tend to be less flexible, with the consultant required to deliver the requirement within a specified cost and time.  Any change to the original specification should follow appropriate change control procedures.

Time-based fees

The consultant may be paid for:

· time spent on the consultancy; and

· appropriate disbursements – for example, travel, meals or accommodation.

It is normal to agree hourly, daily or weekly rates.  If a public entity uses this method, it should preferably also specify an estimated time to complete the assignment.

This method suits cases where a public entity’s needs are subject to change, or it cannot accurately define the tasks to be performed.

In this case the public entity takes most of the risk of increased costs.  To keep control over costs, it should have effective change control and project monitoring procedures.

Value-based price

For value-based price, the public entity and the consultant should agree how value is to be measured and how delivery can be confirmed.  The consultant takes most of the risk, but stands to benefit on high value assignments. 

Outcome-based price

Under this method, a public entity agrees to pay for a specified business outcome which the consultancy will achieve.  The method requires both the consultant and public entity to agree:

· the baseline for measuring the outcome;

· how it is to be measured; and 

· how to confirm that the outcome has been delivered.  

The public entity and the consultant share the risk, since both will benefit if the outcome meets expectations, and both may incur some losses if the outcomes fall short. 

Payment schedule

Under this method, the public entity determines when and how the payments will occur. Commonly used payment options include monthly progress, achievement of agreed milestones, or paying one amount at the end of the assignment.  

Evaluating tenders received (see section 5 of Part 2)

When selecting a consultant, a public entity should satisfy itself that the consultant:

· has the necessary knowledge, expertise, interpersonal skills and experience; and 

· will be available for the term of the contract.  

This requires information about:

· the consultant’s skills and experience;

· the project management approach or methodology proposed; and

· if a consultancy team is involved, the role, credentials, and claims of skill and experience of each team member, and the lines of authority.

The verification process should include the taking and checking of recent references.

Managing the contract (see section 11 of Part 2)

The public entity is responsible for managing the consultancy.  To do so successfully, it should keep in mind the need for:

· clear objectives for the assignment;

· a written agreement outlining the obligations, duties, and responsibilities of the parties – which can be critical to managing the relationship with the consultant;

· project milestones, where possible, as the basis for progress reports and monitoring – with a view to taking corrective action at an early stage if there is a performance problem; 

· progress reporting, monitoring, and prompt feedback; and

· someone to liase with the consultant and give advice, support, clarification and information.

Completing or renewing the contract (see section 12 of Part 2)
At the end of the assignment, the entity should evaluate the consultant’s work to determine whether:

· the consultant has delivered to specification;

· any report produced by the consultant has addressed the issues in a practical and realistic way; and

· the public entity would use the consultant again on another project.

2
Syndicated Procurement

General Comment

Several public entities may have the same requirements for goods or services.  There may be economic advantages in forming a syndicate, to:

· share the costs of the procurement process; and

· negotiate favourable terms as a result of increased volume.

Smaller public entities can also benefit from the experience and capabilities of larger ones.

A public entity which is considering syndicated procurement should:

· consider how it will exit any current contractual arrangements and obligations – so that the timing of its exit from a current contract coincides with entry into a new one;

· consider carefully the effect of a syndicated procurement on the market; 

· join the syndicate at the beginning of the procurement process;
 and 

· satisfy itself of the stability and ongoing participation of all syndicate members.

Relevance of the Procurement Process (Part 2) to Syndicated Procurement

The procurement model outlined in Part 2 is applicable to syndicated procurements.  However, as more than one public sector entity will be involved in the procurement, special attention needs to be paid to the following sections. 

Preparing the procurement plan (see section 2 of Part 2)

The members of the syndicate should prepare and agree the procurement plan.  It is essential that each has a common understanding of:

· the role of the syndicate members and the responsibilities of the designated lead public entity – for example, to issue the Request for Proposal, receive tenders, etc;

· the procurement requirement and the specification;

· the method of procurement;

· how the goods or services will be evaluated;

· the form and content of the contract with the supplier; and

· the initial:

· contract management strategy;

· transition arrangements;

· performance management measures; and

· disengagement and re-tendering procedures.

The plan should also detail the different roles and responsibilities of each member of the syndicate.  For example, one member may be designated the lead entity to provide overall management of the contract, while others may interact with the supplier only on their own particular requirements (such as delivery patterns to various locations). 

If the syndicate appoints a private sector agent to conduct the procurement process on its behalf, additional considerations include:

· the form and content of the contract with the agent;

· potential changes to the risk profile in relation to the procurement, arising from the involvement of a third party; and

· the need for the agent to comply with key principles and practices (see overriding considerations in Part 1).

Each member of the syndicate should separately assure itself that:

· it is aware of the risks and critical success factors, which may change as the business case is developed;

· it is aware of any unevenness in the costs and benefits of the procurement among the syndicated public entities;

· the specification meets its own particular needs and those of its users; and

· it clearly understands its role and responsibilities in the procurement process, and its potential role in the contract management process.

Evaluation criteria (see section 2.4 of Part 2)

The syndicate members should jointly establish the evaluation criteria during the planning stage.  Each member should be satisfied that the criteria reflect its expectations of the goods or services.

Each syndicate member should: 

· receive a copy of the final evaluation; and 

· agree with the recommendation as to the preferred tenderer.

The contract (see section 2.5 of Part 2)

The form and content of the contract should be established at the planning stage.  The contract should contain robust conditions that stipulate the basis on which a syndicate member can exit the arrangement.  Careful consideration should also be given to conditions relating to the termination of the contract during the contract term.

Each syndicate member should receive a copy of the final contract and confirm that:

· the form and content of the contract meets its needs; and

· it is willing to accept and comply with the contract terms and conditions.

Intellectual Property

If the procurement will involve the development of intellectual property, syndicate members should:

· clearly identify who (the syndicate or the supplier) owns any intellectual property developed; and

· identify any background intellectual property and secure the syndicate’s right to use it.

Managing the contract (see section 11 of Part 2)

A contract management plan is essential to ensure that benefits anticipated from the contract are actually achieved.  Syndicate members should assure themselves that:

· each has appointed a manager to manage its relationship with the supplier; 

· each understands the lead entity’s responsibility for managing the core contractual conditions;

· there is a process for dispute resolution and settlement of grievances between the syndicate members and the supplier; and

· there is provision for identifying problem areas at an early stage and for initiating remedial action.

All members should participate in measuring the supplier’s performance.

Completing or renewing the contract (see section 12 of Part 2)

Contract renewal has an added dimension in a syndicated procurement, because:

· not all syndicate members may wish to continue with the arrangement;

· individual members may wish to vary the terms of the contract;

· new members may wish to join; and

· the lead member may wish to change its responsibilities.

Flexibility to meet these requirements should be built into the initial contract. 

3
Contracting Out, Co-sourcing and Outsourcing

General Comment

Contracting out, co-sourcing
 and outsourcing are the terms most commonly used to describe a situation where an entity arranges for someone else, on its behalf, to perform a task or deliver a service which the entity would otherwise do itself.  

We use the word “outsourcing” to describe activities of this sort.

Public sector managers commonly use outsourcing to increase responsiveness and reduce costs.  Outsourcing may involve:

· a single service contract with a single supplier, or multiple contracts with multiple suppliers; or

· use of the public entity’s staff, or those of the contractor.

In some special cases, outsourcing may also involve a functional contract with a single contractor who provides, sub-contracts and manages the supply of a range of services. 

Some of the general benefits that can be achieved include:

· savings and a greater ability to control costs, through entering a service contract that can fix prices subject to agreed variation; and

· simplified management of services, because fewer internal resources are generally needed to support a contract arrangement.

When considering outsourcing, a public entity should:

· assess all the quantitative costs;

· identify all the disaggregated costs in the service delivery chain, including overheads;

· consider what costs will remain for the entity to carry in terms of overheads, including the cost of monitoring the contract;

· consider the impacts on quantity, quality and cost of unbundling of services (if only part is being outsourced);

· assess whether it has sufficient information about costs and service performance to enable it to compare the current level of service and the service offered by the proposed contractor.

Relevance of the Procurement Process (Part 2) to Outsourcing

The procurement model outlined in Part 2 is equally applicable to outsourcing.  However, special attention should be paid to the following sections.

Determining the need for the procurement (see section 1 of Part 2)

It is essential to invest sufficient time in this stage of the process, and not to underestimate the time and resources required to do it properly.

A public entity should clearly identify the rationale for any outsourcing of service delivery.  It should assess:

· the needs of the service;

· how well the existing service delivery arrangements are working;

· the scope for improvement of those arrangements; and

· the options for change.

Outsourcing is not a solution to poor management practice.  A fair market price for a service can only be determined when existing systems are working well. 

It is critically important to establish meaningful and measurable objectives for an outsourcing.  A single objective – for example, “to reduce costs” – is inappropriate.  Instead, a public entity should consider a range of objectives.  Some of the objectives may be to:

· reduce unit costs;

· minimise capital expenditure;

· gain access to, and achieve early benefits from, modern technologies; or 

· maximise staff opportunities.

Preparing the procurement plan (see section 2 of Part 2)

When outsourcing, a public entity should consider whether it will accept an internal bid and, if so, how it will handle it.

Where applicable, an entity should also consider the following areas.

Human resources

A public entity should have a staff communication strategy, covering:

· when and how it will notify staff of the outsourcing arrangement and keep them informed of progress; and 

· how it will handle issues such as job security, potential redundancy or early retirement.

Capital assets

A public entity should decide who will be responsible for acquiring and owning any assets.

If a public entity intends to sell any existing assets to the supplier, it should consider securing the right to recover the assets in the event of contract failure.  If the supplier is to fund capital items, its charge is likely to include a return on the cost of that funding over the life of the contract.

Intangible assets

Outsourcing may involve transferring intangible assets – intentionally or otherwise.  Contract provisions may be needed to protect existing and new intangible assets and any proposals for their potential exploitation.

Rationalising property and accommodation 

If a public entity is outsourcing a significant function, it should consider the implications for the size of its property and accommodation over the period of the outsourcing.  This will help to mitigate the costs of property which will be surplus to requirements.

Charging mechanisms

A charging mechanism should, as a minimum, deliver pricing certainty within service flexibility.  If the mechanism fails to do so, the public entity may find that the contract significantly constrains business flexibility or becomes administratively burdensome.  

Once the contract has been signed, most of the public entity’s negotiating leverage may be gone.  A charging mechanism should be therefore be designed to avoid the need for renegotiation. 

Specification of the goods or services (see section 2.3 of Part 2)

The specification should prescribe service requirements rather than the method of service delivery.  A public entity should be careful to make the service requirements complete and unambiguous, because omissions and uncertainties could add to costs later.

A public entity should match its expectations with an up-to-date assessment of its needs, not with past services and achievements.

The contract (see section 2.5 of Part 2)

The draft contract, prepared at the planning stage and included with the tender documents, should cover issues relating to:

· staff transfers and employment conditions;

· ownership and acquisition of assets;

· use of current accommodation; and

· the need for clear definition of the service requirements.

The term of the contract

The contract may:

· be for a specified term; or 

· continue until notice to terminate is served.  

Where notice is to be given, the contract should specify any break points, the notice period, and the minimum period before any notice of natural termination.

Change control

The contract should provide for any changes to either the contract terms or the service requirement during the term of the contract.

Intellectual property 

A public entity should consider:

· securing all rights to existing intellectual property together with any subsequent enhancements, modifications or refinements developed by the supplier – especially where the total will comprise a mixture of original and new intellectual property; and

· protecting the rights to new intellectual property generated as part of the service – for example, copyright law may vest ownership in the originator and not the paying organisation, and specific provisions to deal with this may be necessary.

A public entity should consider the value of intellectual property ownership and whether it would be more cost effective to leave it with the supplier in return for a lower priced contract.  In this case, the public entity should secure satisfactory rights to use the intellectual property, extending to third parties in the event of the contract being placed with a different supplier in future.  

Whenever intellectual property is involved, a public entity should consider seeking legal advice on how to protect its position in respect of such property.

Title and risk

The contract should clearly detail:

· the resources or assets remaining in the public entity’s ownership; and

· which party carries the risks associated with asset renewal and fitness for purpose.

Charges and charging structure 

The contract should cover:

· restriction of charges to those services described in the contract, or any services additionally agreed in writing;

· payment terms and invoicing; and

· any bonds or guarantees that may be required from the supplier.

Indemnities

The contract should address the scope and amount of any indemnity and its scale or insurance cover required of the supplier.

Termination 

A public entity should consider what termination conditions will apply in any of the following circumstances:

· material breach by the supplier;

· material breach by the public entity;

· supplier insolvency, liquidation or inability to pay debts;

· change of ownership of the supplier;

· changes in legislation; and

· a decision by the public entity to withdraw from the contract for reasons unconnected with the supplier’s performance.

A public entity should also consider providing for partial termination – for example, to enable it to terminate some aspects of the contract without prejudice to the remainder.

Financial Remedies

The contract should contain formal, enforceable remedies for poor performance.

Break clauses

A public entity should consider the need for a break clause, especially for a contract of over five years’ duration.  A public entity should be aware of the effect that a break clause may have on price.  Any uncertainty over the length of the contract is likely to impact upon price, because supplier charges are normally based on the combination of volume of service required over the length of the contract. 

Transfer and subcontracting 

It is normal practice not to allow a supplier to assign an outsourcing contract to a third party.  A contract could allow a supplier to subcontract partially to a specialist organisation, but only if the supplier remains the primary contractor and is not released from any contractual obligations.

Evaluating tenders received (see section 5 of Part 2)

One of the most important differentiating aspects of evaluating outsourcing contracts is the need for the outsourcing entity to assess a potential supplier’s ability to form and maintain effective working relationships for an extended period.  Two important considerations are:

· asking potential suppliers to state their objectives in entering the relationship: these objectives should be assessed for general compatibility with the public entity’s own objectives; and

· checking supplier capability and references: this should validate the supplier’s capability over the range of relevant products and skills – if necessary to a detailed level covering the number of products the supplier supports, the number of staff available to support each product, and the skill level of those staff.

Managing the contract (see section 11 of Part 2)
Maintaining service levels and standards

The contract and any supporting documents should set out the required service levels and standards clearly.  A public entity should establish effective processes to monitor the supplier’s achievement.

Change control

Maintaining service levels and standards.

If changes are required to a service contract, the public entity should consider:

· the impact of the change on the requirement and contract conditions;

· the process for agreeing to the change; and

· monitoring and reporting on the change implementation.

Identifying, reporting and responding to poor performance

A public entity should give the supplier feedback on its performance through meetings, exception processes, and escalation procedures.  The contract should provide for such matters.

Reporting should be designed to pick up poor performance quickly, so that there can be early remedial action and, if necessary, timely escalation.  Monitoring and reporting should follow progress through to completion of the remedial action.

Performance improvement

Where performance improvement is an integral part of the procurement, there should be processes to:

· assess the entity’s reasonable expectation of successful completion at each monitoring point;

· monitor and report on the supplier’s progress against expectations;

· assess outturn against target benefits and costs; and

· report on the overall performance of the programme and its impact on the delivery of contractual objectives.

General administration

A public entity should assess the cost of establishing and operating any other administrative processes which will be necessary for the smooth operation of the outsourcing.  These may include: 

· checking and paying supplier invoices;

· documenting contract management meetings and decisions; and 

· filing documents relating to the outsourcing.  

The costs should be in line with the benefits and risks.  For example, if the contract is simple, then the administrative arrangements may also be simplified.

Managing a resource-based contract

A resource-based contract is typically based on a minimum resource profile, for which a charge would be levied.  The amount of the charge can be influenced by:

· any provision for additional resources; and 

· the amount of advance notice required.  

A public entity should:

· seek maximum utilisation of the contracted resource pool;

· calculate and report the cumulative effect of any shortfall in utilisation; and

· purchase baseline and additional resources at the most advantageous rate.

4
Contracting for the Construction of Physical Works

General Comment

When a public entity builds physical works, it should obtain competent professional advice before it commits itself to a contract.  A public entity may, for example, seek advice from a building or construction professional (such as an architect, engineer or quantity surveyor), a lawyer specialising in construction law, or a team of such professionals.
  

Contracts for the construction of physical works can become complex – for example, where two or more public entities join to own the asset, or where a mix of private and public entities from different disciplines are involved in a partnering agreement or a joint venture.  The necessary details and standards should be set out in an agreement between the entities concerned and the contractor.

In this part, we consider examples of methods currently used for contracting for the construction of physical works.  In each case we discuss the relevance of the procurement process outlined in Part 2.  The examples are:

· the traditional or conventional contractual method;

· construction management;

· design and build;

· guaranteed maximum price contracting; and

· build-own-operate-transfer (“BOOT”) projects.

Additional guidance on engaging designers or consultants, and establishing effective relationships with them, is available from professional organisations.

4.1
The Traditional or Conventional Contractual Method

General Comment

This method involves the public entity (in this part, “the owner”):

· contracting with an architect and/or an engineer (“the designer”) to design the project, prepare plans and specifications, and (often) to act as the owner’s on-site representative and inspector; and

· after the project plans and specifications have been completed, selecting a head contractor – usually by competitive tender.

The head contractor:

· contracts with the owner to complete the project in accordance with those plans, within a specified time and (usually) for a lump sum; and

· subcontracts with speciality or trade contractors to perform particular elements of the total project.

The traditional method accommodates change easily – but often at a cost.  The contract may allow the price to be adjusted for variations or inflation-adjusted costs.  However, the contract is between the owner and the prime contractor.  The designer is engaged separately, and may act on behalf of the owner to manage the contract.  The head contractor takes the responsibility and risk of ensuring that the various parts of the work are co-ordinated.

When Should this Method be Used?

Under this method, the project is fully designed before being put to competitive tender.  This brings certainty in the construction price.  The method is therefore helpful where funding is an issue.  Prior specification also addresses operational and risk management issues, because the contractor assumes the risk of completing the contract work in accordance with the contract.

In these circumstances, a public entity should be prepared to manage two sets of relationships: one with the designer, and the other with the head contractor.  This may include handling disputes between the two – especially where problems arise that require a significant change to the specification and additional costs.  The separate contracts should specify responsibilities as clearly as possible, so as to minimise the likelihood of such disputes.

Relevance of the Procurement Process (Part 2) to the Traditional or Conventional Contractual Method

Preparing the procurement plan (see section 1 of Part 2)

A public entity should consider how it will establish its relationships with the designer and contractor, and define its expectations of any relationship between the designer and contractor. 

At the outset, the public entity should establish and specify clearly the responsibilities of each party, and define who will take the risk.

The public entity should plan for two selection processes: one for the designer, and one for the contractor.  Depending on the project, separate tender processes may be necessary.  The selection of the designer may require some sophistication – for example, where tenderers are asked to supply a concept.       

The public entity should review insurance arrangements, in relation both to itself and to the designer, the contractor, and any sub-contractors, to ensure that the construction and any public liability are adequately covered.

Specification of the goods or services (see section 2.3 of Part 2)

The evaluation criteria for selecting a designer may differ from standard procurement criteria.  In particular, the criteria should emphasise the designer’s previous work and reputation, and/or the overall design concept, rather than on the detailed specification.

The evaluation criteria required for selecting the contractor may be more traditional, being drawn from a detailed building specification provided by the designer.  The evaluation should examine the contractor’s ability to meet the specification and the price.

The contract (see section 2.5 of Part 2)

The conditions of the contracts with the designer and the contractor should clearly set out the responsibilities of each.  Each contract should include procedures for variation and dispute resolution.

Managing the contract (see section 11 of Part 2)

A project director should be appointed to oversee the whole project and to look after day-to-day administration.  This may include authorising progress payments. 

Depending on the size and nature of the project, an experienced person may also need to be appointed to undertake a quality assurance role. 

A public entity should carefully consider any changes to the specification during the project, to determine how each change may affect either the contracts with the designer and the contractor or the project price.

4.2
Construction Management

General Comment

Construction management is a flexible term that covers a wide variety of owner-manager-contractor relationships.  Generally, the owner contracts with a professional construction management firm which, in turn, administers and manages both the design and construction of the project.  Typically, the construction management firm does not itself undertake any particular trade or construction work, but manages the employment of others on the project.

Under this method, the owner carries more risk because it engages a consultant to let a number of separate and discrete contracts for both design and construction.  This approach may reduce project costs – but only if the interface between the contracts is well defined.  Under past practice, the construction manager also the funded the construction.  More recent practice is to leave this responsibility with the owner.

When Should this Method be Used?

This method is suited to cases where a public entity does not have, or does not wish to use, internal resources to manage the project.  It therefore appoints an independent manager or construction management firm, whose main responsibilities are to ensure that the project is completed efficiently and to look after the public entity’s interests.

When used effectively, this method may reduce project costs through improved project management and co-ordination by an experienced individual or firm.  The main disadvantage is the cost of employing the management resource.  This can be mitigated by writing incentives into the contract of engagement – for example, concerning the parties’ expectations of the cost of the project.

Relevance of the Procurement Process (Part 2) to the Construction Management Method
The issues that need to be considered for the construction management method are similar to those described in relation to the traditional or conventional method.

In addition, a public entity should:

· determine, during the procurement planning stage, how it will select and engage the construction manager; 

· bear in mind the risks it might retain in relation to the design and construction of the project, despite the management of the project being contracted out;

· ensure that the contract clearly sets out the duties and responsibilities of the construction manager; and

· (be conscious that it remains the owner of the project and bears the ultimate responsibility for the procurement.  

To meet the last requirement, a public entity should establish that:

· any specification prepared by the construction manager actually meets its needs; and

· any competitive tender process that the construction manager undertakes on the public entity’s behalf is both in accordance with its own procurement policies and procedures and consistent with any applicable public law obligations. 

4.3
Design and Build

General Comment
Under this method, the owner contracts with a single organisation which is responsible for the design and construction of the entire project. 

When Should this Method be Used?

Design and build is appropriate where a public entity:

· can scope the project clearly itself, and is unlikely to want other than small changes to the design;

· requires a fast response to changes or additions to, or deletions from, the design; 

· wants certainty over the nature of the finished product, the cost, and the date of scheduled completion;

· wishes to save time by allowing the design and construction phases to be overlapped;

· does not have the skills or expertise that the project requires; or

· wishes to avoid co-ordination difficulties and disputes between the designer and contractor.

A disadvantage of the method is that the public entity may lose the ability to select the designer, as well as the benefit of having a designer and contractor to check on each other’s work.  

Obtaining finance may also be difficult, since the conditions of finance generally require an independent party to confirm that the construction work complies with the project specifications.  In contrast, under the traditional or conventional method, the designer’s on-site inspection and approval of the contractor’s progress is a condition of the release of funds. 

Relevance of the Procurement Process (Part 2) to the Design and Build Method

Preparing the procurement plan (see section 1 of Part 2)

A public entity should consider making the specification objective-based.  Expert advice may be necessary to achieve a clear project scope.

Evaluating tenders received (see section 5 of Part 2)

The evaluation should cover the complete package.  Quite different proposals could be made, and clear evaluation criteria will be needed to compare them.

4.4
Guaranteed Maximum Price Contracting

General Comment

Guaranteed maximum price contracting is a variant of design and build, where the contractor offers a guaranteed maximum price.  The price will include a premium for the price-capping risk and the loss of any cost savings.  Under a normal contract, these would accrue to the contractor.  In this case, they accrue to the owner.

When Should this Method be Used?

This method is suitable when it is important to limit the costs of the project.  However, a public entity should assess carefully the premium it will pay for this certainty.

4.5
Build-own-operate-transfer (“BOOT”) Projects

General Comment

A build-own-operate-transfer (“BOOT”) project – sometimes referred to as a concession contract or a private finance initiative –is defined as:

A project based on the granting of a concession by a principal, to a promoter
, who is responsible for the construction, financing, operation and maintenance of a facility over the period of the concession before finally transferring the facility, at no cost, to the principal as a fully operational facility.  

During the concession period, the promoter owns and operates the facility and collects revenues to repay the financing and investment costs, maintain and operate the facility, and make a margin of profit.

Various names are given to these types of contracts.  Some examples are: 

FBOOT
finance, build, own, operate and transfer;

BOO
build, own and operate;

BOL
build, operate and lease;

DBOM
design, build, operate and maintain;

DBOT
design, build, operate and transfer;

BOD
build, operate and deliver;

BOOST
build, own, operate, subsidise and transfer;

BRT
build, rent and transfer;

BTO
build, transfer and operate;

DBFM
design, build, finance and maintain;

ROT
rehabilitate, operate and transfer; and

BOT
build, operate and transfer.

Many of these are alternative names for BOOT projects.  Others differ in one or more respects.  The differences are not, however, significant enough to affect the general issues in procuring by means of these sorts of contracts.  We use the term BOOT to cover them all.

When Should this Method be Used?

BOOT projects are applicable to infrastructure and process type facilities and for all types of revenue generation.  

Some of the advantages of using a BOOT strategy are that it:

· avoids the need to borrow;

· provides additional finance sources for priority projects;

· transfers risks of construction, finance and operation to the private sector; and

· enables the use of foreign companies and technologies.

BOOT projects are complex and non-identical, in that each is based on different designs, processes and methods of construction and operation.  They are often multi-disciplinary.  Tender costs are generally high – in some cases between 5 and 10% of project costs – because the resources involved in preparing a bid to finance, design, build and operate a facility are greater than those required for a conventional form of procurement.

Relevance of the Procurement Process (Part 2) to a BOOT Project

Determining the need for the procurement (see section 1 of Part 2)
When considering whether to use a BOOT strategy, a public entity should establish:

· whether the project will be commercially viable;

· whether the demand for the facility will generate a sufficient  return on investment;

· the type of facility, its social benefits, and whether the public generally accepts and supports it;

· what the owner’s obligations under a con cession agreement would be;

· how much support the owner could provide to the promoter;

· whether there is an appropriate site;

· who will purchase any services or goods provided by the facility; and

· the length of the concession period.

Preparing the procurement plan (see section 2 of Part 2)

A public entity should seek legal advice early in the planning process, so that it can appropriately manage risks and prepare contract documents.

If an entity decides to proceed with a BOOT project, it should identify suitable promoter organisations that may wish to bid.  It should preferably use the multi-stage tender process (see section 3.7).  This enables it to invite promoters to pre-qualify.  An invitation should outline the scope of the project, its location, the proposed programme, the concession period and, if applicable, required tender bonds.

The entity should then select a list of preferred promoters.  As the cost of tendering for BOOT projects is high (both for promoters and for the owner), a public entity should consider restricting short-listed promoters to a maximum of four.

When assessing a potential promoter, a public entity should consider:

· the financial viability of the promoter (including parent or subsidiary organisations);

· proposed sources of finance; 

· debt/equity ratio;

· past work carried out by the promoter;

· the promoter’s previous experience with BOOT contractual relationships; and

· whether the promoter has the range of technical, operational and financial capabilities necessary for the project. 

The procurement process and the specification should be planned around four areas:

· construction;

· operation and maintenance;

· finance; and

· revenue.

The contract (see section 2.5 of Part 2)

A concession agreement should be prepared as the basis for the contract, the tender preparation, and the subsequent evaluation.

The concession agreement should: 

· identify the risks, rewards and responsibilities of the parties; 

· include the terms of the concession (general, specific and common) which relate to the construction, operation and maintenance, finance and revenue areas of the project; and 

· clearly specify the specific obligations of both the public entity and the promoter.

A weighting should be assigned for each area of the agreement.

Evaluating tenders received (see section 5 of Part 2)

A public entity should evaluate each tender according to the criteria and weightings it has previously identified.

In a BOOT project, tenders may be dissimilar but still meet the requirements of the concessions and the project conditions.  A public entity should therefore have a method that allows it to evaluate and compare the components of each tender.

An entity should assess the following factors:

· meeting the terms of the concession;

· the weighting of each project package;

· the residual value of the facility;

· the selling price of the product or offtake; and

· other factors specific to the project.
5
Sole Source Situations

General Comment

A public entity may find there is only one source of supply for goods or services, leaving it unable to rely on a competitive market to determine an appropriate price.  The market may be too small, or the service too specific, to support more than one provider.  Ensuring value for money in these circumstances can be difficult.

Relevance of the Procurement Process (Part 2) to a Sole Source Situation

When procuring from a single source, key aspects of the normal procurement process still apply.  For example, a public entity should plan the procurement, determine the conditions of the contract and contract type, and manage the contract.  However, because there is effectively no market to determine an appropriate price, the following factors need to be taken into account.

Preparing the procurement plan (see section 1 of Part 2)

A public entity should consider if it is possible and worthwhile to try and establish a market by encouraging new suppliers.  It may be possible to avoid a monopoly supply situation by dividing the goods or services into smaller, more marketable, elements. 

The contract (see section 2.5 of Part 2)

A public entity should consider the appropriate term of the contract.  A shorter contract term may allow it to test the market when new sources of supply develop.

An entity should also, where possible, seek incentives or arrangements for the sharing of cost savings.  This may encourage the supplier to improve service efficiency.

Depending on the types of goods and services being procured, another option is to consider a relational contracting basis – where the procurer and supplier operate on a partnership basis. 

Post-tender negotiations (see section 7 of Part 2)

Negotiation is important in a sole supply situation.  A public entity should ensure that all involved in the negotiation have the appropriate skills and experience.

An entity should aim to negotiate the lowest possible price, consistent with quality and fitness for purpose.

6
Sole or Monopsonist Procurers

General Comment

A sole, or monopsonist, procurer is a public entity that is the sole or predominant procurer of particular goods or services.  An example of monopsony is the procurement of health services by the state.

Procuring services by using a competitive tender may not be an option for a sole procurer.  A relevant factor in deciding whether to go to tender may be whether there is an expectation of continuity of service – for example, in the case of a resident in an aged care facility.

Therefore it may be necessary to restrict a competitive tender to new or significantly changed services.

If there is no competitive tender, a sole procurer will have to renegotiate the existing “contract” with the supplier.  
Relevance of the Procurement Process (Part 2) to Sole Procurement 

The procurement model outlined in Part 2 is generally applicable to sole procurement.  However, special attention needs to be paid to the following sections.

Preparing the procurement plan (see section 2 of Part 2)

A public entity should consider the need to consult with suppliers and stakeholders.
In the absence of contestable services, the contracting process should support decisions about what services are to be provided, from whom, and at what cost.
Public law duties of due process, and the need to act fairly and reasonably during the procurement process, are potentially more important where the public entity is the sole source of business for a contractor or a group of contractors.
If the procurement is for services to the public rather than an individual, special consideration should be given to questions of enforcement.  Alternatively, where a licensing system exists, standards could be specified by way of licence conditions.
The contract (see section 2.5 of Part 2)

A public entity should consider using a standardised contract where there are a large number of providers delivering the same services.

To increase efficiency, an entity may consider incentive clauses to share cost savings.

Post-tender negotiations (see section 7 of Part 2)

Negotiation assumes considerable importance for a sole procurer, because:

· Suppliers are likely to have more information than the procurer about the costs and quality of the goods or services.  This increases the risk of over-pricing, or suppliers engaging in inefficient provision of goods and services – which is especially relevant when there are few barriers to entry or little competition.

· The public entity should not use its purchasing power to force prices down to a level if this may affect the supplier’s capability to deliver the services, or cause the quality of the service capable of being delivered to drop below an acceptable level.

To ascertain the cost of the services procured, the public entity could:

· negotiate a schedule of fees with a representative group of suppliers; or 

· establish the cost of the service and negotiate an appropriate profit margin with the supplier.

Other guidance

Public entities should also refer to the “Guidelines for Contracting with Non-government Organisations for services sought by the Crown” published by the Treasury.

7
Electronic Commerce

Electronic commerce is an area of significant and ongoing development.  Best practice guidelines are still being developed.  This section outlines issues that a public entity should be aware of in relation to electronic commerce.

What is Electronic Commerce?

In general the term “electronic commerce” refers to business activities and transactions that are conducted electronically.  It involves using information technology and telecommunications to disseminate information, exchange data and perform financial transactions.  The term is not unique and it is not specifically defined.  Other terms used include e-commerce, e-business and e-trade.

What is Electronic Commerce Used For?

Electronic commerce covers a range of tools and technologies – such as electronic data interchange, electronic funds transfer and the Internet – that support business applications.  Computers and telecommunications systems are used in a variety of activities, from internal activities, such as finance and personnel administration, to external activities involving the provision of services to the public.  Such activities can be financial, such as transferring funds, or non-financial, such as providing or exchanging data and information.

There are a wide range of uses for electronic commerce in procurement, including:

· monitoring inventory levels and reorder times and quantities, with purchase orders being generated automatically from within an entity’s system and transmitted to the supplier;

· levels of delegations within the system, which restrict the type, quantity and value of goods that a particular member of staff can approve, but allow him or her to operate flexibly within those parameters;

· electronic issue and receipt of tenders, with scope for some electronic tender evaluation where requirements are precise;

· contract management where some or all deliverables are monitored electronically, enabling automatic payments; 

· electronic recording of goods receipt, triggering a corresponding payment; and

· electronic catalogues.

Possible benefits include reduced paperwork, processing and filing, lower data entry and error rates, a shorter procurement time, lower inventory costs, and an overall increase in control of day-to-day operations where system reports are planned and used effectively.  Electronic systems can be set up to ensure that a whole range of procurement policies and rules are adhered to consistently across the public entity.

What are the Strategic Implications for Public Entities?

The use of electronic commerce is expanding dramatically.  A public entity should continually assess how it might develop electronic commerce in its operations and service delivery, so that it can respond to changing demands and opportunities.  This has both internal and external strategic implications.   

In relation to the external environment, a public entity should be aware of, and consider, the desirability of being able to access any market available through the Internet.

To gain maximum benefit from electronic commerce, a public entity should also assess the impact on its own information and communications technology infrastructure.  In particular, an entity should be aware of the need to communicate electronically with other organisations.  For example, it should plan for its procurement systems to be compatible with those of its key suppliers. 

In relation to the internal environment, a public entity should ensure that its internal systems are all compatible.  For example, the procurement system should be part of, or compatible with, the financial information system.

New ways of working will usually have significant implications for the numbers of staff and managers in the entity, and their skills.  Developing the entity’s human resources should be a key element of the strategy and approach to electronic commerce.  This reflects the importance of change management in successfully introducing new technology.

What are the Issues in Relation to any Individual Procurement?

When planning each procurement, a public entity should assess whether electronic commerce would be a viable and cost-effective method of procurement.  The assessment should include potential benefits to contractors – for example, in speed and certainty of payments – which the entity could share by negotiating increases in quality or reductions in price.

When using or contemplating using electronic commerce, a public entity should ensure that the resulting transactions are secure, confidential and reliable.  Reliability includes ensuring that a transaction originates from a bona fide source (“authentication”) and cannot be repudiated by the originator (“non-repudiation”).  Cryptography may be necessary to provide sufficient protection.

If a public entity uses the Internet for tendering, it should satisfy itself that the transactions are secure, and that it has adequately addressed privacy issues.  If it uses Internet markets to advertise the tender, a public entity should consider supplementing the electronic notice by traditional approaches such as newspaper and trade journals, to ensure that it accesses a representative share of the market.
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�	If a public entity plans a series of procurements over the life of the contract, it should use the total value of the procurements as a guide.


�	Such as a contract where an in-house offer or a management buy-out is a possibility.


3	For example, repair or recycle, borrowing, leasing or renting.


�	If the costs and benefits include other than easily quantifiable economic costs and benefits (for example possible social costs and benefits, or non-tangible costs and benefits), the analysis should clearly identify those items and include the assumptions underlying all the costs and benefit projections.


�	Examples include a single procurement, a period contract, or a bulk procurement.


�	In the case of a procurement by tender, the timetable should allow enough time for tenderers to attend pre-tender briefings and complete tenders, and for the public entity to evaluate tenders and obtain the necessary approvals.


�	Communicating criteria to potential suppliers may have legal implications, in the sense that disclosure may create an enforceable expectation that the criteria will be applied. See the legal considerations in Part 1. Entities should seek legal advice to address this risk.


�	In the case of complex procurements, this should be done on a clause by clause basis.


�	Normally legal advice would be expected for high value, high risk, complex, or strategic procurements. This advice should be considered early in the planning stage, since documentation may need to be developed specifically for the procurement.


�	For example, legal services from the Crown Law Office.


�	The market should be checked periodically to ensure that this is still the case.


�	See section 3.1 above.


� 	See legal considerations in Part 1.


�	See legal considerations in Part 1.


�	This is usually the result of a poorly defined specification.


�	By “significant”, we mean that tenderers would have refocussed their tenders or changed their price had they been aware of the change.


�	“With the process of due diligence, a purchaser … is protected by being given full access to the records and assets of the vendor, and thus proof of accuracy of the vendor’s representations regarding them.” (Laws of New Zealand: Sale of Business, para 29).


�	See legal considerations in Part 1.


�	This is particularly important where a tenderer submits a comparatively low price.


�	Guarantees may need to be sought if the tenderer has limited assets or cash flows.


�	The successful tenderer should be advised by the issue of a letter of acceptance which, together with the request for tender, the tenderer’s offer, and any subsequent correspondence between the parties, will normally constitute the contract.


�	Extension of a contract involves “rolling over” existing terms and conditions for a further period.  Renewal involves putting the goods or services out to tender. 


�	Completion involves bringing the parties’ relationship to an end, because the goods or services have been supplied in full.


�	Which may involve the revaluation and transfer of assets, intellectual property and rights.


�	There are risks in entering a syndicated arrangement when contractual obligations already exist.  Changing the scale or nature of the procurement without informing an existing contractor or tenderer may risk breaching an expectation, which could result in legal action.


� 	The term co-sourcing is a marketing term used by outsourcing companies.





�	A public entity should appoint a “principal consultant”  to co-ordinate any team of advisers.





� 	The promoter is the organisation which is granted the concession to build, own, operate and transfer a facility.  Often, it will be a construction company or operator, or a joint venture organisation incorporating contractors, operators, suppliers, vendors and shareholders.
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